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Chapter 05 – People from abroad
7000
This chapter explains how to deal with people from abroad.
7001
On 1 January 1986, Portugal and Spain acceded to the European Community.  At that time, it was not envisaged that the UK’s social security system would have a magnetic effect.  However, many migrants from throughout Europe came to the UK to lawfully exploit the system.  The Government’s response was the habitual residence test which was introduced into housing benefit in August 1994.  The purpose was to prevent “benefit tourism” by people who had little or no recent connection with the UK.


Since the introduction of the habitual residence test, the number of people entering the UK to work and live has grown steadily.  The Government believed that the habitual residence test served a useful purpose in discouraging benefit tourism but that it could not restrict longer-term access to income-related benefits to people who decided to live indefinitely in the UK without becoming economically active.


The accession of ten more countries to the European Union from 1 May 2004 gave added urgency to the development of measures to reduce the scope for exploitation of income-related benefits, since it brought into the European Union very large numbers of people whose living standards were, in general, significantly lower than those in the UK.


Added to that, the UK was one of only three countries to open up its labour market to nationals of the accession States, and to have permitted free movement of workers (Ireland and Sweden being the other two).  This inevitably meant that greater numbers of migrants could be expected to the UK than to most other European Union States.  To combat the anticipated in-flow the right to reside test was introduced on 1 May 2004.


The Immigration (European Economic Area) Regulations 2006 (“the 2006 Regulations”) transpose the UK’s obligations under Council Directive (EC) 2004/38 (“the residence Directive”) into domestic legislation.  The residence Directive repealed the nine previous residence Directives.


Housing benefit regulations refer to both the residence Directive and the 2006 Regulations.  The residence Directive provides more rights of residence than before and the government made the decision to tighten the right to reside test to exclude certain rights of residence contained in the residence Directive.

Relevant law
7002
The Social Security (Bulgaria and Romania) (Amendment) Regulations (Northern Ireland) 2006 


The Housing Benefit Regulations (Northern Ireland) 2006


The Housing Benefit (Persons who have attained the qualifying age for state pension credit) Regulations (Northern Ireland) 2006


The Immigration (European Economic Area) Regulations 2006 – (“the 2006 Regulations”)


The Accession (Immigration and Worker Authorisation) Regulations 2006 – (“the Authorisation Regulations”)


The Accession (Immigration and Worker Registration) Regulations 2004 – (“the Registration Regulations”)


The Immigration and Asylum Act 1999


Council Directive (EC) 2004/Council Directive (EC) 2004/38

The Immigration (European Economic Area) Regulations 2006 

7003
The 2006 Regulations reflect the UK’s obligations under European Community law and, as such, provide a scheme whereby European Economic Area nationals and their family members can assert rights of entry into, or residence in, the UK.


All European Economic Area nationals enjoy free movement rights in the European Economic Area.  This means that they are not subject to the Immigration Rules and may come to the UK and reside here in accordance with the 2006 Regulations.  They do not require permission from the Home Office to enter or remain, nor do they require a document confirming their free movement status.


However, if a European Economic Area national is exercising Treaty rights* in the UK then they may request that they be issued with a registration certificate or a document certifying permanent residence as confirmation of their right of residence under European Community law.



* A person exercises a Treaty right by moving to another European Economic Area country as a worker, self-employed person, jobseeker, student or self-sufficient person.  In the 2006 Regulations these persons are known as “qualified persons”.

7004
When deciding a claim from someone who has arrived from abroad there are two distinct issues that must be considered and they should be addressed in the following order
1.
Person subject to immigration control – applies to the claimant, partner and dependants

2.
Person from abroad – applies to the claimant only

Person subject to immigration control

7005
A person subject to immigration control is not entitled to housing benefit1.

1  Immigration and Asylum Act 1999, sec 115(1) & (2)
Person from abroad
7006
A person from abroad who is liable to make payments in respect of a dwelling shall be treated as if he were not so liable.

1  HB Regs (NI); reg 10;  HB (SPC) Regs (NI), reg 10
Person subject to immigration control

7007
A person subject to immigration control is defined as a person who is not a European Economic Area national and who1
1.
requires leave to enter or remain in the UK but does not have it or
2.
has leave subject to the condition “no recourse to public funds” or
3.
is a sponsored immigrant or
4.
has had limited leave extended only because he has appealed a decision to vary or refuse to vary that leave.

1  Immigration and Asylum Act 1999, sec 115(9)
7008
Immigration stamps on passports of nationals of countries that join the European Union cease to be applicable from the date of accession.

7009
Leave in this context means permission.  An Immigration Officer when admitting a person to the UK may give leave to enter indefinitely or for a limited period.  Indefinite leave is always granted without conditions.  If leave is granted for a limited period of time, conditions may be imposed such as “no recourse to public funds” or “prohibited from employment”.  Leave to remain may be granted by the Home Office after a limited period of leave to enter has expired

7010
After admission to the UK any application for an extension of the time limit on, or variation of conditions attached to a person's stay in the UK must be made to the Home Office before the applicant's current leave to enter or remain expires.  The applicant is treated as having the leave to remain until the Home Office makes a decision on the application for extension and any conditions attached to the original leave continue to apply.

7011
There are certain special categories of leave such as
1.
Exceptional leave to remain

2.
Discretionary leave to remain

3.
Humanitarian Protection

4.
Leave to remain granted outside the Immigration Rules.
7012
Sponsored immigrants are given indefinite leave to remain on the understanding that they have someone who is prepared to support them by providing accommodation and day-to-day living expenses.  Occasionally there may be more than one sponsor.  The Home Office requires that each sponsor complete and sign a written maintenance undertaking.

7013
A person subject to immigration control is normally excluded from benefit.  However, there are a number of categories of persons who are not excluded1
1.
persons with leave subject to the condition “no recourse to public funds” but whose funds from abroad have been temporarily interrupted* or
2.
sponsored immigrants whose sponsor has died or
3.
sponsored immigrants who have been in the UK for 5 years or
4.
a national of a country, which has ratified either the European Convention on Social and Medical Assistance or the Council of Europe Social Charter and is lawfully present** in the UK. (At present, Turkey (European Convention on Social and Medical Assistance), Croatia and the former Yugoslav Republic of Macedonia (Council of Europe Social Charter (now known as European Social Charter)).)
1  Part I of the Schedule to the SS (Immigration and Asylum) Conseq Amdts Regs (NI) 2000

7014
* Limited to housing benefit for periods not exceeding 42 days during any one period of leave1.

1  HB Regs (NI); reg 10(6);  HB (SPC) Regs (NI), reg 10(6)
7015
** Lawfully present means that a person who requires leave to enter and remain in the UK has been granted that leave.

Person from abroad
7016
A person from abroad is defined as a claimant who is not habitually resident in the UK, the Channel Islands, the Isle of Man or the Republic of Ireland.  For the purposes of this definition, no person shall be treated as habitually resident in the UK, the Channel Islands, the Isle of Man or the Republic of Ireland if he does not have a right to reside in the UK, the Channel Islands, the Isle of Man or the Republic of Ireland1.

1  HB Regs (NI); reg 10;  HB (SPC) Regs (NI), reg 10
7017
The habitual residence is a two-part test.  The decision maker must decide in the following order1
1.
is the claimant habitually resident and
2.
does the claimant have the right to reside?

7018
If it is determined that the claimant is not habitually resident then it is not necessary to consider the right to reside question.

1  CIS/2559/2005

Not a person from abroad

7019
There are a number of categories of persons who are not a person from abroad1
1.
a worker or self-employed person for the purposes of Council Directive 2004/38/EC or anyone who retains that status

2.
a family member of either of the above

3.
a person with a right to reside permanently in the UK by virtue of Article 17 of Council Directive 2004/38/EC

4.
a person who is treated as a worker for the purpose of the definition of “qualified person” in regulation 6(1) of the Immigration (European Economic Area) Regulations 2006 pursuant to regulation 5 of the Accession (Immigration and Worker Registration) Regulations 2004 or regulation 6 of the Accession (Immigration and Worker Authorisation) Regulations 2006

5.
a refugee

6.
a person who has been granted exceptional leave to enter or remain in the UK outside the immigration rules

7.
a person who has humanitarian protection granted under the immigration rules

8.
a person who is not a person subject to immigration control and who is in the UK as a result of his deportation from another country to the UK

9.
a person in Northern Ireland who left the territory of Montserrat after 1 November 1995 because of the effect on that territory of a volcanic eruption

1  HB Regs (NI); reg 10(5);  HB (SPC) Regs (NI), reg 10(5)
Habitual residence

7020
There is no statutory definition of what habitual residence is.  Therefore, it is to be given its natural and ordinary meaning.

7021
The concept of habitual residence is relatively new.  Much of the case law in this area relates to ordinary residence, a concept that is virtually synonymous with habitual residence.  Numerous Commissioners and Courts have attempted to define its meaning.

7022
Lord Denning stated, “The words ordinarily resident mean that the person must be habitually and normally resident here, apart from temporary or occasional absences of long or short duration”1.
1  R v Barnet London Borough Council, ex parte Shah [1983] 2 AC 309

7023
Lord Scarman, “I unhesitatingly subscribe to the view that ordinarily resident refers to a man’s abode in a particular country which he has adopted voluntarily and for settled purposes as part of the regular order of his life for the time being, whether of short or of long duration.” 1
1  R v Barnet London Borough Council, ex parte Shah [1983] 2 AC 309

7024
Viscount Cave, “The expression ordinarily resident …connotes residence in a place with some degree of continuity and apart from accidental or temporary absences”1.
1  Levene v Commissioners of Inland Revenue [1928] AC 217

7025
The landmark decision on habitual residence in the context of social security benefits is the decision of the House of Lords in Nessa v. The Chief Adjudication Officer and Another, reported as R(IS) 2/00.  The Lords held that
1.
a person coming to the UK for the first time and expressing an intention to settle here cannot be accepted as habitually resident until he can show residence, in fact, for a period which shows that the residence has become habitual and will or is likely to continue to be habitual.  It is a question of fact to be determined on the circumstances of each case whether and when habitual residence has been established.  The requisite period is not a fixed one and may in an appropriate case be short

2.
the position of someone coming to the UK other than for the first time is different.  In some cases the adjudication officer might be satisfied that the person concerned is resuming a habitual residence previously held.

7026
The term “appreciable period of time” is often erroneously seen as an essential element of habitual residence.  Time already spent in Northern Ireland is a significant factor that will help demonstrate a commitment to make Northern Ireland a claimant’s habitual residence but it is not always necessary where other factors already point to habitual residence having been established.  Lord Slynn stated in Nessa “a month can be an appreciable period of time”.  When an appreciable period of time is necessary this should be viewed as a minimum. 
Factors to be considered

7027
Residence


A person must have actually taken up residence; the intention to become resident is insufficient.

7028
Settled intention


Lord Scarman stated, “…and there must be a degree of settled purpose.  The purpose may be one; or there may be several.  It may be specific or general.  All that the law requires is that there is a settled purpose.  This is not to say that the [claimant] intends to stay where he is indefinitely, indeed his purpose while settled may be for a limited period.  Education, business or profession, employment, health, family or merely love of the place spring to mind as common sense reasons for a choice of regular abode.  And there may well be many others.  All that is necessary is that the purpose of living where one does has a sufficient degree of continuity to be properly described as settled”1.
1  R v Barnet London Borough Council, ex parte Shah 2 AC 309

7029
Continuity of residence


The time already spent in a country is closely related to settled intention.  The stronger the settled intention the shorter the “appreciable period” of residence needs be.  Moreover, when there is no settled intention an “appreciable period” of residence maybe sufficient to make the residence habitual.  Periods of time spent in Northern Ireland making preparations to reside, before actually taking up residence, may count towards the appreciable period of time.

7030
Nature of accommodation


The nature of the accommodation is an important factor.  For example, a person staying in a hotel for a month is normally regarded as a visitor.  A person, who stays for a prolonged period in the home of a relative, whilst on a visit from another country, may be held not to be habitually resident.

A person who makes a home in a hotel may be habitually resident even if the stay is only temporary.  A finding of habitual residence is even more likely if the home is not a hotel or lodgings but premises owned or rented by the person.

7031
Possessions


What happens to a person’s house and furniture whilst living elsewhere is an important factor.  If they are retained it is likely that the person is habitually resident in the original location and not anywhere else despite the length of time in any other place.


However, if they are not retained it is likely that the person will be habitually resident in the other place despite any shortness of time.

7032
Family


Whether a person has come to join family or brings family with them is a relevant factor.  Nevertheless, if, for example, the spouse remains in the country of origin this in itself would not be sufficient to prevent a person from becoming habitually resident if they have a settled intention to remain.

7033
Links with previous country of residence.

Links a person may still have with a former country, for example, bank accounts or links with an employer are of some relevance.

7034
Intention to return.

The person need only show an intention to remain in the UK for the time being.  An intention to return to the country from which a person originally came is not significant if the interim period is of some length.

7035
Becoming resident or continuing residence.

It is easier to establish that a person has continued to be, or resumed being, habitually resident in a country (especially the country of origin) rather than acquiring a habitual residence for the first time.

7036
This list of factors is not exhaustive.

Evidence to establish habitual residence

7037
A typical enquiry will involve the decision maker asking questions such as those in HB DMG 7038 – 7039.
7038
Before coming to Northern Ireland

1.
Were any preparations made in advance of moving to Northern Ireland?

2.
Were any enquiries made about securing employment or accommodation?

3.
Did the person sell their home or give up their right to occupy rented accommodation?

4.
Did the person close or transfer any bank accounts?

5.
Were any steps taken to dispose of possessions or arrange for them to be transported to Northern Ireland?

6.
Did the person notify medical and/or educational authorities of their intention to come to live in Northern Ireland?

7039
On arrival in Northern Ireland

1.
Does the person intend to live in Northern Ireland for the foreseeable future?

2.
How will the person support themselves if benefit is not paid?

3.
Has the person sought employment?

4.
Has the person registered with a doctor or dentist?

5.
Has the person registered their children with a school?

6.
Has the person enrolled in any clubs or societies?

7.
Has the person opened a bank account in Northern Ireland?

8.
Does the person have any family or friends in Northern Ireland?

Returning residents 

7040
The position of a returning resident is different from someone who enters the country for the first time.  Nevertheless, a returning resident is not automatically resuming a previously held habitual residence.  The factors that may be considered are1
1.
the circumstances of the claimant’s earlier loss of habitual residence and
2.
the links between the claimant and the UK while abroad and
3.
the circumstances of the claimant’s return to the UK.

1  CIS/13041997 & CJSA/5394/1998

7041
The fact that a person’s absence was temporary, albeit for a long time, may be a point in favour of resuming habitual residence immediately on return.  On the other hand if the claimant left the UK with no intention to return that would point against resuming habitual residence immediately on return even if the interim period is short.

7042
The fact that a person does not maintain a residence in the UK whilst temporarily abroad does not necessarily preclude them from resuming a previous habitual residence.

 “Swaddling”

7043
The ECJ in Swaddling1 looked at habitual residence in the context of Article 10a of Council Regulation (EC) 1408/71.  The court stated (§§29-30):


“The phrase ‘the Member State in which they reside’ … refers to the State in which the persons concerned habitually reside and where the habitual centre of their interests is to be found.  In that context, account should be taken in particular of the employed person’s family situation; the reasons which have led him to move; the length and continuity of his residence; the fact (where this is the case) that he is in stable employment; and his intention as it appears from all the circumstances…”


“For the purposes of that assessment, however, the length of residence in the Member State in which payment of the benefit at issue is sought cannot be regarded as an intrinsic element of the concept of residence within the meaning of Article 10a of Regulation No. 1408/71.  In particular, when, as in the present case, an employed person, on returning to his State of origin after exercising his right to freedom of movement, has made it clear at the time of applying for income support that he intends to remain in his State of origin, where his close relatives live - whilst expressing his readiness, should the need arise in the context of some future employment, to travel from time to time to other Member States - he cannot be deemed not to satisfy the condition concerning residence within the meaning of Article 10a merely because the period of residence completed in his State of origin is too short.”

1  Case C-90/97, reported as R(IS) 6/99

7044
The Court assessed a number of factors when deciding that Mr Swaddling was habitually resident immediately on return.  Nevertheless, the key issue was that Mr Swaddling had maintained close contact with the UK throughout his absence.

7045
The European Court of Justice’s judgment in Swaddling is limited to cases that fall on all fours with it1.  This means that claimants can rely directly on the judgment where their circumstances are similar but where they are not the decision maker should be mindful of the principles highlighted in paragraphs 29 and 30 of the judgment.  These principles are broadly similar to those considered for returning residents.

1  R(IS) 3/00

Right to reside

7046
Where a person is actually habitually resident they need to show that they have a right to reside in order to get benefit.  The onus is on the claimant to show that they have a right to reside in the common travel area.  Nevertheless, it should be noted that the following have the right to reside in the UK:

1.
a UK national

2.
a person granted leave to enter or remain by an Immigration Officer or the Home Office

3.
a refugee

4.
a ”qualified person” 

5.
a family member of a “qualified person”

6.
a “family member who has retained the right of residence”

7.
a “worker or self-employed person who has ceased activity”

8.
a person with a permanent right of residence.
UK nationals

7047
Section 2(1)(a) of the Immigration Act 1971 gives the right of abode in the UK to British citizens.

A person granted leave to enter or remain

7048
Persons granted leave to enter or remain have the right to reside for the duration of that leave.  If an application for an extension is made before the leave expires, the claimant is deemed to have leave until a decision is made.


Exceptional Leave

7049
Housing benefit regulations refer to exceptional leave but from 1.4.03 exceptional leave was replaced by two new categories of leave to enter or remain in the UK outside the immigration rules.  They were discretionary leave and humanitarian protection.  However, from 9.10.06 a grant of humanitarian protection is now made within the immigration rules. 

7050
At the same time a new category of exceptional leave was introduced.  It is known as “leave outside the immigration rules” and is granted when the person does not qualify for discretionary leave or a grant of humanitarian protection 

7051
Discretionary leave, leave outside the immigration rules and a grant of humanitarian protection are rights of residence.

Refugees

7052
The Home Office grants refugee status to people who are unable or unwilling to return to their country of origin because of a well-founded fear of persecution.  Refugees are normally granted asylum for four years (this is a right to reside) and may then apply for indefinite leave to remain in the UK.  People who are awaiting a decision on their application for asylum are not refugees they are asylum seekers.  They only become refugees when the Home Office recognises their status.

Qualified person

7053
A person exercising a Treaty right is described in domestic law as a “qualified person”.  A qualified person is defined as a European Economic Area national who is in the UK and is1
1.
a worker

2.
a self-employed person

3.
a jobseeker

4.
a self-sufficient person

5.
a student.
1  Immigration (European Economic Area) Regulations 2006, reg 6
7054
A European Economic Area national for the purposes of the definition of qualified person is a national of a European Economic Area State other than the UK1.  Therefore, a UK national cannot be a qualified person.

1  Immigration (European Economic Area) Regulations 2006, reg 2
7055
A qualified person is entitled to reside in the United Kingdom for so long as he remains a qualified person1.
1  Immigration (European Economic Area) Regulations 2006, reg 14(1)
Worker

7056
The 2006 Regulations define a worker as “a worker within the meaning of Article 39 of the Treaty establishing the European Community”.  This is synonymous with “a worker for the purposes of Council Directive (EC) 2004/38.”

7057
Fortunately, the European Court of Justice has attempted to clarify exactly what this means.  It has given many judgments on the meaning of worker.  It stated that the concept of worker has a specific Community meaning and must not be interpreted narrowly.  A worker is someone who is in an employment relationship1.
1  Case C-357/89 Raulin v Minister van Onderwijs en Wetenschappen

7058
An employment relationship is one where a worker is under the direction of another person and provides services in return for remuneration1.
1  Case 66/85 Lawrie-Blum v Land Baden-Württemberg

7059
Any person who pursues activities which are genuine and effective, to the exclusion of activities on such a small scale as to be regarded as purely marginal and ancillary, must be regarded as a worker1.

1  Case 53/81 Levin v Staatssecretaris van Justitie

7060
If the work is genuine and effective Member States cannot apply additional conditions for a person to be classified as a worker1 such as a “minimum period of prior occupational activity”, and it is irrelevant that a person may choose to work for a short period of time in order to enjoy better social advantages than in the State that they came from2.

1  Case 197/86 Brown v Secretary of State for Scotland;  2  Case 39/86 Lair v Universität Hannover

7061
The European Court of Justice ruled that the nature of the activities is irrelevant and the fact that a person was working as a prostitute (only where it is legal) could not affect the conclusion that they were carrying out economic activities.1
1  Case C-268/99 Jany v Staatssecretaris van Justitie

7062
Part-time Work


A person who works part-time can still be considered a worker.  The European Court of Justice ruled that a person working 10 hours was a worker1.  A part-time music teacher who worked 12 hours a week was a worker and would be even if this work were not his principal activity2.

1  Case 171/88 Rinner-Kühn v FWW Spezial-Gebäudereinigung;
2  Case 139/85 Kempf v Staatssecretaris van Justitie

7063
Fixed Term Contracts


The European Court of Justice has made clear that “the fact that employment is of short duration cannot, in itself, exclude that employment from the scope of … the Treaty”1.
1  Case C-413/01 Ninni-Orasche v Bundesminister für Wissenschaft

7064
Contracts with Variable Conditions


A person providing services as an “on-call worker” was not precluded from being a worker because of the conditions of employment.  However, when working as a waitress for 60 hours over a 16-day period the activities exercised were purely marginal and ancillary1.
1  Case C-357/89 Raulin v Minister van Onderwijs en Wetenschappen

What is genuine and effective work?

7065
The terms “genuine and effective” and “marginal and ancillary” are not defined in European Community law.  Each case should be decided on its own merits.  The decision maker should take account of all work done in the UK and consider amongst other things
1.
is the person working for someone?

2.
is the work of economic value to the employer?

3.
is the person working in return for remuneration?

4.
how many hours does the person work?

5.
how often does the person work those hours?

6.
for how long has the person worked?

7.
is the work regular or erratic?

Retaining worker status

7066
Worker status is retained after employment ends if the person
1.
is temporarily unable to work as the result of an illness or accident1 or
2.
is in duly recorded involuntary unemployment* after having been employed in the UK, provided that he has registered as a jobseeker with the relevant employment office** and can provide evidence that he is seeking employment in the UK and has a genuine chance of being engaged2 or
3.
is involuntarily unemployed and has embarked on vocational training3 or
4.
has voluntarily ceased working and embarked on vocational training that is related to the previous employment4.
1  Immigration (European Economic Area) Regulations 2006, reg 6(2)(a);
2  Regulation 6(2)(b);  3  Regulation 6(2)(c);  4  Regulation 6(2)(d)

7067
* Meaning of “involuntarily unemployed”


Commissioner Mesher in GB said “…a person who has left employment but remains in the labour market must retain the status of worker ….  In that context, it does not matter in itself whether the previous employment was left voluntarily or involuntarily.  The question is whether the circumstances of leaving, and in particular the person’s intentions and actions at the time, indicate that the person was still in the labour market or not1.”


Commissioner Rowland in GB interpreted this to mean “Thus, it seems to me, the term ‘voluntarily unemployed’ must be regarded as focussing on the question whether the claimant is still in the labour market rather than on the circumstances in which he or she ceased to be employed, although the latter may be material as evidence as to whether or not the claimant is genuinely still in the labour market2”.
1  R(IS) 12/98, paragraph 21;  21  CH/3314/2005, paragraph 11

7068
** Meaning of “relevant employment office”


In a GB Commissioner's decision the Secretary of State for Work and Pensions conceded “that a person could be a work-seeker notwithstanding that he or she was claiming income support rather than jobseeker's allowance.  … also conceded that the Secretary of State had had no system enabling claimants of income support to register the fact that they are work-seekers and so he submitted that the requirement for the claimant’s involuntary unemployment to be ‘duly recorded by the relevant employment office’ was met if the claimant claimed income support and declared that he or she was a work-seeker”.1
1  CH/3314/2005, paragraph 12

Self-employed person

7069
The 2006 Regulations define a self-employed person as “a person who establishes himself in order to pursue activity as a self-employed person in accordance with Article 43 of the Treaty establishing the European Community”.

7070
A self-employed person earns his own livelihood directly from his own trade or business rather than as an employee of another.  The ECJ defined the concept as “…economic activities carried on by a person outside any relationship of subordination with regard to the conditions of work or remuneration and under his own personal responsibility”1.
1  Case C-268/99 Jany v Staatssecretaris van Justitie

7071
Factors to be considered include
1.
the sharing of the commercial risks of the business

2.
the freedom to choose their own working hours

3.
the freedom to engage their own assistants.

7072
Any person who pursues genuine and effective activities as a self-employed person must be regarded as self-employed.  A self-employed person retains that status if they are temporarily unable to pursue their activity as the result of an illness or accident.

Jobseeker

7073
A jobseeker is a European Economic Area national who enters the UK in order to seek employment and can provide evidence that they are seeking employment and have a genuine chance of being engaged1.

1  Immigration (European Economic Area) Regulations 2006, reg 6(4)
Self-sufficient person

7074
A person is self-sufficient if they have sufficient resources for themselves and their family members not to become a burden on the social assistance system of the host Member State during their period of residence and have comprehensive sickness insurance cover* in the host Member State.  Sufficient resources are “higher than the level of resources below which the host Member State may grant social assistance to its nationals1.  In other words, more than the level at which income support and/or housing benefit would be awarded.

1  Article 8(4) of Council Directive (EC) 2004/38

7075
A person who has acquired the right to reside should not later become an unreasonable burden on public funds.  If a person, who is required to be self-sufficient, claims housing benefit, decision makers should consider the question of fact, whether they have already acquired the right to reside by being self-sufficient whilst in the UK.  If not, then they do not have the right to reside for housing benefit purposes and cannot satisfy the test.  Where a person has already acquired the right to reside the question is whether the award of housing benefit would constitute an unreasonable burden on public funds and whether the right to reside should be ended.

7076
The term unreasonable burden is not defined in legislation.  However, the European Court of Justice ruled that while a Member State could decide that a person, having recourse to social assistance no longer fulfilled the conditions of his right of residence, and so could withdraw his residence permit or decide not to renew it, such actions could not be the automatic consequence of a person having recourse to the host State’s social assistance system1.  In other words, a person having established a right to reside, and as long as his claim to benefit was temporary, would not necessarily become an “unreasonable burden”.

1  Case C-184/99 Grzelczyk v Centre public d'aide sociale d'Ottignies-Louvain-la-Neuve

Student

7077
A student is a person who is enrolled at a private or public establishment included on the Department for Education and Skills’ Register of Education and Training Providers1 or financed by public funds for the principle purpose of following a course of study, including vocational training and 

1.
have comprehensive sickness insurance cover* in the UK and
2.
makes a declaration to Home Office that they have sufficient resources not to become a burden on the social assistance system in the UK during his period of residence.

1  The register includes Northern Ireland and can be found at http://www.dfes.gov.uk/providersregister/

7078
* Comprehensive sickness insurance is cover that provides for general health risks.  The E111 or its successor the European Union Health Insurance Card does not suffice.

Family member of a qualified person

7079
In addition to European Economic Area nationals, non-European Economic Area national family members derive a right of residence in the UK through the European Economic Area national provided that the European Economic Area national has a right to reside under the 2006 Regulations1.

1  Immigration (European Economic Area) Regulations 2006, reg 14(2)
7080
As confirmation of this right of residence, family members may apply for certain residence documents
1.
European Economic Area national – registration certificate

2.
Non-European Economic Area national – registration card

3.
European Economic Area and Non-European Economic Area nationals – family permit.

7081
A registration card normally takes the form of a stamp on the applicant’s passport.

7082
A European Economic Area family permit is a form of entry clearance issued to the European Economic Area family members of a European Economic Area national who is in or intends to come to the UK in order to exercise a Treaty right.  As with other aspects of the entry clearance system, the administration of the European Economic Area family permit system rests with the Foreign and Commonwealth Office.  Therefore, European Economic Area family permits are normally issued by the British Embassy in the country of origin before the family member enters the UK.

7083
In order to obtain a residence document the applicant should provide
1.
their passport or national ID card and
2.
the passport or national ID card of the European Economic Area national and
3.
evidence of the relationship e.g. marriage/birth certificate and
4.
evidence that the European Economic Area national is exercising a Treaty or has a permanent right of residence under the 2006 Regulations.

7084
Family members of a qualified person are defined as1
1.
a spouse or civil partner* and
2.
direct descendants under the age of 21 and dependant** descendants over 21, belonging to the European Economic Area national, his spouse or his civil partner and
3.
dependant** direct relatives in his ascending line or that of his spouse or civil partner
4.
in the case of students, where the family members fall under sub-paragraphs 2. or 3. above, they are treated as family members for 3 months only, from the date the student is admitted to the UK, unless, in the case of sub-paragraph 2. the dependent is the child of the student, his spouse or his civil partner.

1  Immigration (European Economic Area) Regulations 2006, reg 7
7085
* Meaning of “spouse or civil partner”


This includes the spouse or civil partner when separated. 


Where the spouse or civil partner is a European Economic Area national, divorce, annulment of the marriage or termination of a civil partnership does not affect the right of residence of their family members.


Where the spouse or civil partner is a non-European Economic Area national see paragraph 2 under the heading “Family member who has retained the right of residence” (see DMG 489).

7086
** Meaning of “dependant”


The European Court of Justice has ruled on the meaning of “dependant”.  A family member is dependent on the qualified person if the qualified person was providing the family member with the “material support … in order to meet their essential needs in the State of origin.”1

Generally, this means that financial support must have been provided by the qualified person or their spouse or civil partner to the family member before the family member joined them in the UK.


If the family member becomes dependent after arriving in the UK they are not a family member of a qualified person.

1  Case C-1/05 Yunying Jia v Migrationsverket, paragraph 43

“Extended family member”

7087
The Home Office decides who is an “extended family member”1.  An extended family member must hold a valid

1.
European Economic Area family permit or
2.
a registration certificate or
3.
a residence card.

1  Immigration (European Economic Area) Regulations 2006, reg 8
“Family member who has retained the right of residence”

7088
The expression “a family member who has retained the right of residence” has a specific meaning.  It means non-European Economic Area family members continue to have the right of residence in the four following sets of circumstances1
1.
they were a family member of a qualified person when the qualified person died and
1.1
they resided in the UK in accordance with the 2006 Regulations for at least 1 year immediately before the death of the qualified person and
1.2
if they were a European Economic Area national would be a worker, a self-employed person or a self-sufficient person
2.
they ceased to be a family member of a qualified person on the termination of the marriage or civil partnership of the qualified person and
2.1
they resided in the UK in accordance with the 2006 Regulations at the date of the termination and
2.2
if they were a European Economic Area national would be a worker, a self-employed person or a self-sufficient person and
2.3
either

2.3.1
they had been married for 3 years and living in the UK for 1 year before the termination or
2.3.2
the former spouse or civil partner of the qualified person has custody of a child of the qualified person or
2.3.3
the former spouse or civil partner of the qualified person has the right of access to a child of the qualified person under the age of 18 and a court has ordered that such access must take place in the UK or
2.3.4
the continued right of residence in the UK of the person is warranted by particularly difficult circumstances, such as they are another family member having been victim of domestic violence during the marriage.

3.
they are a direct descendant of 

3.1
a qualified person who has died or
3.2
a person who ceased to be a qualified person on ceasing to reside in the UK or
3.3
the person who was the spouse or civil partner of a qualified person who has died or the spouse or civil partner of a qualified person who ceased to reside in the UK and
3.4
they were attending an educational course in the UK immediately before the qualified person died or ceased to be a qualified person and continues to attend such a course

4.
they are a parent with actual custody of a child who satisfies the condition in paragraph 3. above.

1  Immigration (European Economic Area) Regulations 2006, reg 10
7089
European Economic Area family members and non-European Economic Area family members are treated differently with regard to family members retaining the right of residence.  A European Economic Area national is a “family member who retained the right of residence” under paragraphs 3. and 4. only.

“Worker or self-employed person who has ceased activity”

7090
A worker or self-employed person who has ceased activity has a permanent right of residence.

7091
The concept of a “worker or self-employed person who has ceased activity” has a specific meaning and does not mean someone who has merely stopped work.

7092
It means a European Economic Area national who ceases to work as a worker or self-employed person in the five following sets of circumstances1
1.
they reach the age at which they are entitled to a state pension on the date on which they terminate their activity or in the case of a worker, ceases working to take early retirement and
1.1
have pursued their activity as a worker or self-employed person in the UK for at least 1 year prior to the termination and
1.2
have resided in the UK continuously for more than 3 years prior to the termination
2.
they terminate their activity in the UK as a worker or self-employed person as a result of a permanent incapacity to work and either

2.1
they have resided in the UK continuously for more than 2 years prior to the termination or
2.2
the incapacity is the result of an accident at work or an occupational disease that entitles them to a pension payable in full or in part by an institution in the UK
3.
they are active as a worker or self-employed person in a European Economic Area State but retain their place of residence in the UK to which they return as a rule at least once a week and
3.1
prior to becoming so active in that European Economic Area State, they had been continuously resident and continuously active as a worker or self-employed person in the UK for at least 3 years

4.
a person who satisfies the first part of paragraph 3. but not the time limit is treated as being active and resident in the UK for the purposes of paragraphs 2. and 3.
5.
the time limits in paragraphs 2. and 3. do not apply if the spouse or civil partner of the worker or self-employed person is an UK national.

1  Immigration (European Economic Area) Regulations 2006, reg 5
7093
Periods of activity include1
1.
periods of inactivity not of the person’s own making and
2.
periods of inactivity due to illness or accident and
3.
in the case of a worker, periods of involuntary unemployment duly recorded by the relevant employment office.

1  Immigration (European Economic Area) Regulations 2006, reg 5(7)
7094
Continuity of residence is not affected by temporary absence1
1.
not exceeding a total of 6 months a year or
2.
by absences of longer duration for compulsory military service or
3.
by 1 absence of a maximum of 12 consecutive months for important reasons such as pregnancy and childbirth, serious illness, study or vocational training, or posting in another country.

1  Immigration (European Economic Area) Regulations 2006, reg 3
Permanent right of residence – Article 17

7095
A person acquires a right to reside permanently in the UK by virtue of Article 17 of Council Directive (EC) 2004/38 in the three following sets of circumstances
1.
a worker or self-employed person who has ceased activity1 or
2.
the family member of a worker or self-employed person who has ceased activity2 or
3.
a person who was the family member of a worker or self-employed person where

3.1
the worker or self-employed person has died whilst working and
3.2
the family member resided with him immediately before his death and
3.3
the worker or self-employed person had resided continuously in the UK for at least the two years immediately before his death or the death was the result of an accident at work or an occupational disease3.

1  Immigration (European Economic Area) Regulations 2006, reg 15(1)(c)
2  Regulation 15(1)(d);  3  Regulation 15(1)(e)

7096
A permanent right of residence under Article 17 of Council Directive (EC) 2004/38 mean that the person is not a person from abroad (see DMG 419).

Other permanent rights of residence

7097
A person acquires a right to reside permanently in the UK other than by Article 17 of Council Directive (EC) 2004/38 in the three following sets of circumstances:

1.
a European Economic Area national who has resided in the UK in accordance with the 2006 Regulations for a continuous period of five years1 or
2.
a family member of a European Economic Area national who is not himself a European Economic Area national but who has resided in the UK with the European Economic Area national in accordance with the 2006 Regulations for a continuous period of five years2 or
3.
a person who has resided in the UK in accordance with the 2006 Regulations for a continuous period of five years and was, at the end of that period, a family member who has retained the right of residence3.

(See paragraph 518 for transitional provisions relating to periods under the 2006 regulations.)

1  Article 16 of Council Directive (EC) 2004/38 & regulation 15(1)(a) of the Immigration (European Economic
Area) Regulations 2006;  2  Article 16 & regulation 15(1)(b);  3  Article 18 & regulation 15(1)(f)

7098
Continuity of residence is not affected by temporary absence1
1.
not exceeding a total of 6 months a year or
2.
by absences of longer duration for compulsory military service or
3.
by 1 absence of a maximum of 12 consecutive months for important reasons such as pregnancy and childbirth, serious illness, study or vocational training, or posting in another country.

1  Immigration (European Economic Area) Regulations 2006, reg 3
7099
Once acquired, the right of permanent residence under this regulation shall be lost only through absence from the UK for a period exceeding 2 consecutive years1.

1  Immigration (European Economic Area) Regulations 2006, reg 15(2)
7100
A8 nationals and their family members are eligible for permanent residence once they have exercised their Treaty rights in the UK for 5 years.  In other words after 5 years as a qualified person or a family members of qualified person.  The time spent in the UK prior to 1 May 2004 does not count towards the qualifying period for permanent residence.  However, time spent as a registered worker on the Worker Registration Scheme will count towards the qualifying period.

7101
Likewise A2 nationals and their family members are eligible for permanent residence once they have exercised their Treaty rights in the UK for 5 years.  The time spent in the UK prior to 1 January 2007 does not count towards the qualifying period for permanent residence.  However, time spent as an authorised worker on the Worker Authorisation Scheme will count towards the qualifying period.

A8 nationals

7102
On 1 May 2004 Cyprus, the Czech Republic, Estonia, Hungary, Latvia, Lithuania, Malta, Poland, the Slovak Republic, and Slovenia became members of the European Union.

7103
The scale of enlargement created by the fifth Treaty of Accession went far beyond the previous four accession treaties which taken together in more than a 30-year period accounted for a total of nine new Member States.

7104
Accession arrangements have always accompanied enlargement (indeed for Portugal and Spain there was a phasing-in period of 7 to 10 years).  The different accession arrangements as between Cyprus and Malta on one hand and the A8 countries on the other reflect the vastly different positions in terms on their own and the Community’s history.

7105
Throughout the negotiation process it was recognised that economic migration from the A8 countries was likely to be immense.  Austria and Germany were particularly concerned as between them they share land borders with Poland, the Czech Republic, the Slovak Republic, Hungary and Slovenia.  It was estimated that Austria and Germany would receive 77% of all economic migrants should workers from the A8 countries be given unrestricted free movement rights.

7106
The Act of Accession provided that the existing Member States could apply whatever national measures considered appropriate to regulate access to their labour market.  Only the UK, Ireland and Sweden opened up their labour markets.

7107
The national measures applied by the UK took the form of a worker registration scheme.  The Accession (Immigration and Worker Registration) Regulations 2004 set out the scheme (“the WRS“) and also amended the 2006 Regulations to include within their scope A8 nationals.

7108
The right of residence for workers and jobseekers is limited in the following ways
1.
A8 workers will only be lawfully resident in the UK during their first year of employment if they have registered their employment and are working for authorised employers1
2.
A8 workers who cease to work within the first month of their employment will only be lawfully resident for the remainder of that month2
3.
A8 jobseekers are not entitled to reside in the UK3.
1  The Accession (Immigration and Worker Registration) Regulations 2004, reg 5(2);  2  reg 5(4);  3  reg 4(2)

7109
There is no restriction on A8 nationals who exercise other Treaty rights.  Therefore self-employed persons, self-sufficient persons and students are treated in the same way as existing European Economic Area nationals.

A8 nationals who are not required to register

7110
The following categories of A8 nationals are not required to register1.  A person who

1.
had leave to remain on 30 April 2004 which was not subject to conditions restricting employment or 

2.
was legally working on 30 April 2004 and had been legally working without interruption* throughout the period of 12 months ending on that date or after that date or 

3.
had worked legally without interruption for 12 months since 1 May 2004 or
4.
is a posted workers** or
5.
is a family member of a European Economic Area or Swiss national who has the right to reside as a qualified person or who has a permanent right of residence.


A8 nationals who satisfy any of the above conditions are to be treated in the same manner as nationals from any other Member State.

1  The Accession (Immigration and Worker Registration) Regulations 2004, reg 2
7111
* “Without interruption” means without breaks totalling more than 30 days1.

1  The Accession (Immigration and Worker Registration) Regulations 2004, reg 2(8)
7112
** “Posted worker” means a person whose employer is not established in the UK and who works for that employer in the UK for the purpose of providing services on his employer's behalf.1
1  The Accession (Immigration and Worker Registration) Regulations 2004, reg 2(9)(b)
A2 nationals

7113
On 1 January 2007 Bulgaria and Romania became members of the European Union.  The government assessed the impact of the 2004 accession and decided to adopt a gradual approach on labour market access to minimise any further impact.  

7114
The national measures applied by the UK took the form of a worker authorisation scheme.  The Accession (Immigration and Worker Authorisation) Regulations 2006 set out the scheme and also amended the 2006 Regulations to include within their scope A2 nationals.

7115
This scheme operates in a similar manner to the WRS for A8 nationals.  The essential difference being that A2 nationals are required to seek permission from the Home Office to take up work.  The social security provisions are virtually identical to those for A8 nationals.

A2 nationals who do not require authorisation

7116
The following categories of A2 nationals do not require authorisation1.  A person who
1.
has leave to enter or remain and that leave is not subject to any condition restricting his employment

2.
was legally working on 31 December 2006 and had been legally working without interruption* throughout the period of 12 months ending on that date or after that date
3.
had worked legally without interruption for 12 months since 1 January 2007.


As with A8 nationals A2 nationals who satisfy any of the above conditions are to be treated in the same manner as nationals from any other Member State.

1  The Accession (Immigration and Worker Authorisation) Regulations 2006, reg 2
Transitional provisions

7117
Transitional provisions related to the 2006 Regulations1.

Any period during which a person carried out an activity or was resident in the UK in accordance with the Immigration (European Economic Area) Regulations 2000 shall be treated as a period during which the person carried out that activity or was resident in the UK in accordance with the 2006 Regulations for the purpose of calculating periods of activity and residence under the new Regulations.

1  Immigration (European Economic Area) Regulations 2006, para 6(1) of Sch 4
7118
Transitional provisions related to the right to reside test1

The right to reside test does not apply to persons who are entitled to an income related benefit on 30 April 2004.  A person will continue to be entitled to Income Support, income-based Jobseeker's Allowance, State Pension Credit and Housing Benefit until that claim ends if

1.
they were entitled to that benefit on 30 April 2004 and the claim has not terminated or
2.
they make a claim after 30 April 2004 and it is determined that entitlement commenced on or before 30 April 2004 or
3.
they make a claim for one of the income-related benefits and entitlement is continuous with entitlement to another income-related benefit or
4.
they claim income-based jobseeker's allowance and the claim links with another claim that includes 30 April 2004.

1  SS (Habitual Residence Amendment) Regulations (NI) 2004, reg 6
First Issue


