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INTRODUCTION

1.
This memo gives guidance on the effect of

1.
the Asylum and Immigration (Treatment of Claimants, etc) Act 2004 (Commencement No 7 and Transitional Provisions) Order 2007 (SI 2007/1602) which comes into force on 14 June 2007 and

2.
the Court of Appeal’s decision in Tkachuk v Secretary of State for Work and Pensions [2007] ECWA Civ 515.


BACKGROUND TO THE CHANGES IN THE REGULATIONS

2.
Prior to 14 June 2007 asylum seekers were generally excluded from entitlement to income related benefits1 but once an asylum seeker was notified of the grant of refugee status they could claim a backdated payment of Housing Benefit2.

1  Immigration and Asylum Act 1999, sec 115;  2  reg 10A of HB Regs (NI) & HB (SPC) Regs (NI),

as inserted by HB (Consequential Provisions) Regs (NI), para 2(1) of Schedule 4


CHANGES

3.
Changes with effect from 14.6.07 mean that the provisions enabling the retrospective payments of Housing Benefit are revoked for all people who have not been recorded as a refugee before 14.6.07.
4.
The order provides for the provisions allowing retrospective payments of Housing Benefit to remain in force for persons recorded as a refugee on or before 14.6.071.  Housing Benefit for the retrospective payment should therefore still be awarded where


1.
the claimant was recorded as a refugee on or before 14.6.07 and

2.
a claim for retrospective payments is treated as made within 28 days2 of receiving the notification of being recorded as a refugee and

3.
all the other conditions of entitlement are met.

1  Asylum and Immigration (Treatment of Claimants, etc) Act 2004 (Commencement No. 7 and Transitional 
Provisions) Order 2007, Art 2(3);
2  reg 10A and Sch A1, para 2(3) of the HB Regs (NI) & HB (SPC) Regs (NI), as inserted by 
HB (Consequential Provisions) Regs (NI), para 2(1) of Schedule 4

WHEN THE 28 DAY TIME LIMIT BEGINS – THE DECISION IN TKACHUK

5.
On 16.5.07 the Court of Appeal in Great Britain gave a decision1 on an income support case on the backdating regulations in force before 14.6.072.  The claimant in the case the court considered had instructed a solicitor to act for her during her application for refugee status.  When a decision was given recognising the claimant as a refugee, her solicitor received the Home Office’s notification as her agent but then mislaid it.  The Court held that the 28 day time limit for claiming retrospective Income Support started on the date the solicitor received the notification and not the date the claimant personally received it.  This provision is similar to the housing benefit provisions, therefore this principle should be applied to all claims for retrospective payments made by refugees under the 28 day rule.  It will apply whenever the Home Office sends the notification that the claimant has been recorded as a refugee to someone acting on behalf of the claimant.
1  Tkachuk v Secretary of State for Work and Pensions [2007] ECWA Civ 51;

2  reg 10A and Sch A1, para 2(3) of the HB Regs (NI) & HB (SPC) Regs (NI), as inserted by 
HB (Consequential Provisions) Regs (NI), para 2(1) of Schedule 4
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