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INTRODUCTION

1.
This Memo gives guidance on amendments to housing benefit legislation1, effective from 1.1.07, concerning the habitual residence test.  The amendments are made in consequence of the accession to the European Union of Bulgaria and Romania.  These are known as A2 countries, and this term will no longer be used in relation to Malta and Cyprus.

1  The Social Security (Bulgaria and Romania) (Amendment) Regs(NI)  2006, SR 2006 No. 523


BACKGROUND

2.
In order to be entitled to housing benefit, a claimant must, unless an exemption applies, be habitually resident in the Common Travel Area.  No person can be treated as habitually resident unless he has a right to reside in the Common Travel Area.
3.
Transitional provisions in the Treaty of Accession for Bulgaria and Romania allow derogation from the principle of freedom of movement of workers within the European Economic Area for a limited period, initially five years, after 1.1.07.  New regulations on immigration1 introduce a restriction on the right of nationals of Bulgaria and Romania to reside in the UK.
1  The Accession (Immigration and Worker Authorisation) Regs 2006, SI 2006 No 3317, reg 6

DEROGATION FOR NATIONALS OF BULGARIA AND ROMANIA

4.
A2 nationals wishing to work in the UK must, except where they are exempt from the requirement, obtain a worker authorisation document before they commence employment in the UK1.  (See paragraph 10 onwards for those A2 nationals who are not subject to worker authorisation.)
1  The Accession (Immigration and Worker Authorisation) Regs 2006, reg 9(1)
5.
To have a right to reside as a worker, an A2 national who is subject to worker authorisation, must have a worker authorisation document and be working in accordance with the conditions set out in that authorisation document1.
1  The Accession (Immigration and Worker Authorisation) Regs 2006, reg 6(2)
6.
If A2 nationals subject to worker authorisation cease working for any reason, including illness or involuntary unemployment, they cease to have a right to reside in the UK as a worker1.
1  The Accession (Immigration and Worker Authorisation) Regs 2006, reg 6(3)
7.
An A2 national who is subject to worker authorisation and who is a work seeker, does not have a right to reside as a work seeker1.  He is not treated as a jobseeker for the purposes of the definition of “qualified person”2.
1  The Accession (Immigration and Worker Authorisation) Regs 2006, reg 6(2);  2  The Immigration (EEA) Regs 2006, reg 6

AMENDMENTS TO HOUSING BENEFIT REGULATIONS
8.
Amendments to the housing benefit regulations and housing benefit (persons who have attained the qualifying age for state pension credit) regulations (NI) add to the category of people who are not persons from abroad.
9.
A2 nationals who are subject to worker authorisation, who have a worker authorisation document, and who are working in accordance with the conditions in that document (see paragraph 5 above), will not be a person from abroad.1
1  HB Regs (NI), reg 10(5); Housing Benefit (Persons who have attained the qualifying age for 
state pension credit) Regs (NI), reg 10(5)

EXEMPT FROM WORKER AUTHORISATION

10.
However, certain categories of nationals of Bulgaria and Romania are not subject to worker authorisation.  A2 nationals are not accession State nationals subject to worker authorisation where they

1.
have leave to enter or remain in the UK under the Immigration Act 1971 and their immigration status has no condition restricting employment1 or

2.
were legally working2 in the UK on 31.12.06 and had been so working in the UK without interruption for a continuous period of twelve months ending on that date3 or

3.
legally work in the UK without interruption for a period of twelve months falling partly or wholly after 31.12.06, at the end of that twelve month period4 or

4.
have dual nationality and are also a national of the UK or some other European Economic Area State (other than Bulgaria or Romania)5, or during any period where they are the spouse or civil partner of a UK national6 or

5.
have a permanent right of residence7 under regulation 15 of the Immigration (EEA) Regulations 2006 or 

6.
are a family member of a European Economic Area national8 who has a right to reside in the UK under certain legislation9 other than a family member in an excluded category10 or

7.
are highly skilled and hold a registration certificate from the Home Office that includes a statement that they have unconditional access to the UK labour market11 or

8.
are in the UK as a student and do not work for more than 20 hours per week and hold a registration certificate that includes a statement that they are a student who has access to the UK labour market for 20 hours a week12 or

9.
are a posted worker13 as defined in European Union legislation14, being an A2 national working for an employer of another member state but posted to work in the UK, during the period of the posting.
1  The Accession (Immigration and Worker Authorisation) Regulations 2006, reg 2(2);  2  reg 2(12);  3  reg 2(3);
4  reg 2(4);  5  reg 2(5)  6  reg 2(6);  7  reg 2(7);  8  reg 2(8);  9  Immigration (EEA) Regs 2006;

10  The Accession (Immigration and Worker Authorisation) Regs 2006, reg 2(8(a) & (b);  11  reg 2(9);  12  reg 2(10);
13  reg 2(11);  14  Directive 96/71/EC, Art 1(3)
11.
A2 nationals who fall into the above groups can obtain a registration certificate from the Home Office to confirm their status, or will have a valid passport marked with

1.
a UK residence permit granting leave to remain with permission to work that has not expired or

2.
indefinite leave to remain or

3.
a “no time limit” stamp.
12.
Those A2 workers who are exempt from the worker authorisation scheme (see paragraph 10 above) can retain worker status in the same way as other European Economic Area nationals when, for example, temporarily unable to work due to illness or accident1. 
1  Immigration (EEA) Regs 2006, reg 6(1)(b) & 6(2)

UNINTERRUPTED WORK

13.
A person is treated as having worked in the UK without interruption for a period of twelve months if he was legally working in the UK at the beginning and end of that period and any intervening periods in which he was not legally working in the UK do not, in total, exceed 30 days1. 
1  The Accession (Immigration and Worker Authorisation) Regs 2006, reg 2(12)(c)

SELF-EMPLOYED

14.
Bulgarian and Romanian nationals who are working in a self-employed capacity are not subject to worker authorisation while they are working.  However, if they cease self-employment they will be subject to worker authorisation unless they are within an exempt category.
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