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INTRODUCTION
1.
This memo gives guidance about changes made by the Housing Benefit (General) (Amendment No 2) Regulations (Northern Ireland) 2005 (S.R. 2005 No. 459) to the overpayment regulations.

EFFECTIVE DATE

2.
These regulations come into force on 10 April 2006.


BACKGROUND
3.
Legislation provides that where there is a recoverable overpayment of housing benefit and the benefit is paid direct to a landlord rather than to the claimant, authorities have discretion whether to pursue recovery from the landlord or the claimant.


The policy intention was that landlords and claimants should have a right of appeal to a tribunal  against an overpayment decision to recover from them.


Commissioner’s Decision R(H) 2/03 (made on 15 July 2002) contradicted the policy intention, stating an appeal tribunal had no jurisdiction over the exercise of the local authority’s discretion over whom to recover from.  The Secretary of State took the case to the Court of Appeal.  The Court decided that there was a right of appeal, but its judgement was not specific as to what those rights actually were.  A Tribunal of Commissioners was convened to deal with the implications of the Court of Appeal’s decision.  It heard three joined cases and decided that the landlord or claimant can only appeal if the local authority has not applied the law correctly but had no right of appeal against the decision as to who the Secretary of State chose to make the recovery from save by judicial review (R(H) 3/04).

After seeking advice from legal Counsel, Ministers agreed that the Department for Work and Pensions (DWP) should not take the cases to the Court of Appeal and instead should explore the possibility of amending legislation.


THE CHANGES

Changes as to the decision of whom to recover an overpayment from

4.
Legislation now provides that, in cases where recovery of overpaid benefit could be made from several sources e.g. claimant or landlord, when deciding “whom to recover an overpayment from” chief consideration should be given to who has misrepresented or failed to disclose information, and in a case of official error who could reasonably have been expected to realise that there had been an overpayment1.  This will mean that overpayments caused by a misrepresentation or failure to disclose by the claimant e.g. a change to the claimant’s personal circumstances which the landlord could not possibly know about, and which was not disclosed by the claimant, must be recovered from the claimant rather than the landlord.  If the requirement to recover the overpayment from the person who has misrepresented or failed to disclose information is not taken into account, the person from whom payment is wrongly sought will have a right of appeal to an appeal tribunal.
1  HB (Gen) Regs (NI), reg 101(2)

Changes to the criteria that, if satisfied, exclude the landlord from recovery of a Housing Benefit overpayment
5.
At present where a landlord reports in writing a suspected overpayment caused by a deliberate misrepresentation or failure to disclose in which the landlord is not implicated, the overpayment shall not be recoverable from him.  The criteria list for circumstances that must be satisfied for a Housing Benefit overpayment not to be recovered in these circumstances now excludes overpayments caused by a claimant changing address1.
1  HB (Gen) Regs (NI), reg 101(1)(bb)

Changes to the methods of recovery
6.
Relevant authorities have now the discretion to recover an overpayment from a previous tenancy in one transaction from the Housing Benefit due for the second property.  But the lump sum recovery can only be made from the number of benefit weeks equal to the number of benefit weeks during which the overpayment occurred1.  This recovery is exempt from the rule that deductions made cannot leave the claimant with less than 50 pence per benefit week2.
1  HB (Gen) Regs (NI), reg 102(1A);  2  reg 102(5)

Example 1


A claimant receives Housing Benefit for property A at £80.00 a week.  The claimant moves into property B, for which he would be entitled to £70.00 Housing Benefit a week.  The claimant informs the relevant authority that he has changed address three weeks after he has moved.

There is an overpayment of £240.00 for property A, as the claimant has not been residing in the property.  The claimant is entitled to £210.00 Housing Benefit for property B.

The relevant authority can recover £210.00 of the overpayment for property A from the Housing Benefit owing for property B.  The remaining £30.00 overpayment should be recovered weekly from the claimant’s ongoing Housing 

Example 2


A claimant receives Housing Benefit for property A at £60.00 a week.  The claimant moves into property B, which he would be entitled to £75.00 Housing Benefit a week.  The claimant informs the relevant authority that he has changed address two weeks after he has moved.

There is an overpayment of £120.00 for property A, as the claimant has not been residing in the property.  The claimant is entitled to £150.00 Housing Benefit for property B.

The relevant authority can recover the overpayment of £120.00 for property A from the Housing Benefit owing for property B.  The remaining £30.00 arrears should be paid to the claimant. 


Changes to the calculations of sums to be deducted from recoverable overpayments
7.
At present where an overpayment of benefit results from a change in circumstances, the overpayment is reduced by the amount that is now properly payable.  This means that for example that in cases where there is a change of a dwelling which the claimant occupies as his home, decision makers offset the housing benefit due on the new property against the overpayment for the previous tenancy; this allowed the landlord from the original property to keep the benefit for the period the claimant was not living there, putting the claimant in rent arrears on his new property.  From 10.4.06 in cases where the change of circumstances is a change of the dwelling which the claimant occupies as his home, this regulation shall no longer apply1.

1  HB (Gen) Regs (NI), reg 104(1)(c)

Example

A claimant lives in property A and his landlord (landlord X) receives £60.00 Housing Benefit a week for him.  The claimant moves to property B, where his landlord (landlord Y) is charging rent of £80.00 a week.  The claimant informs the relevant authority that he has changed address three weeks after he has moved.

There is an overpayment of £180.00 for property A, which the relevant authority decides to recover from landlord X.  This is because the landlord was paid the benefit when he knew the claimant no longer resided there and he has a responsibility, along with the claimant, to report that his tenant was not residing in his property.  Landlord Y is owed three weeks rent.  The relevant authority pays £240.00 Housing Benefit direct to landlord Y, therefore clearing the claimant’s rent arrears.


EUROPEAN UNION – SWITZERLAND AGREEMENT
8.
At present Housing Benefit that has been overpaid may be recovered by deduction from other benefits including certain categories of benefit payable in the European Union Member States.  An agreement was made between the European Community and its Member States and the Swiss Confederation on the free movement  of persons, signed at Brussels on 21 June 1999.  For the sate of uniformity the Housing Benefit Regulations have been amended so that benefit paid in Switzerland can have deductions taken out in the same way as the European Union Member States1.

1  HB (Gen) (Amdt No 2) Regs (NI), reg 7
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