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8.
if the person claims to be anxious for work in the self-employed occupation, trade or business.  Is the person making it known that the business can take on work?1.  For example
8.1
by advertising or
8.2
 by visiting potential customers and
9.
if the interruption in question is part of the normal pattern of the
9.1
person’s work or
9.2
work that the person is seeking.

1  Vandyk v. Minister of Pensions & National Insurance [1955] I QB 29
50024
All nine factors in DMG 50023 should be considered in all cases where a person who has been working as a self-employed earner is now without work.  This includes
1.
people unable to work because of sickness
2.
seasonal workers
3.
sub-contractors and
4.
share fishermen.
50025
Some of the factors in DMG 50023 may point toward the fact that a person is still trading as self-employed.  Others may not.  No one factor is decisive.  The decision maker should consider the weight to give each relevant factor.
50026
The decision maker should make a determination on gainful employment based on a balanced view of the evidence.  These are matters of individual judgement for the decision maker concerned.

Example 1

Irene claims Employment and Support Allowance.  Her husband runs a business that supplies and fits doors and windows.  Due to competition in the area the business has received fewer and fewer orders, until now there are none.  Irene states that
1.
her husband has been unable to pay the rent on his shop and the landlord is threatening eviction
2.
the business has debts and the bank has advised that the business should be wound up
3.
her husband can not find a way of boosting his trade
4.
there is no work in the pipeline
5.
her husband is still regarded as self-employed by Her Majesty’s Revenue and Customs
6.
there is still an advertisement for the business in the Yellow Pages or similar publication.

The decision maker considers the guidance at DMG 50023 - 50026 and determines, in this case, that Irene’s husband is not gainfully employed because he is still not trading.

Example 2

Sara claims Employment and Support Allowance.  Her partner is a self-employed electrician.  Sara states that
1.
her partner still regards himself as self-employed and his business as a going concern although he has no work at the present moment in time

2.
there are good prospects of work in the future
3.
her partner is advertising for work all of the time and further contracts are in the pipeline
4.
there have been other occasions where there has been a break between contracts.

The decision maker considers the guidance at DMG 50023 - 50026 and determines, in this case, that Sara’s partner remains trading and is gainfully employed as a self-employed earner.
Sickness
50027
If a self-employed earner is unable to work in the business due to sickness, the decision maker should consider
1.
the guidance at DMG 50023 - 50026 and
2.
whether the person remains gainfully employed as a self-employed earner.
50028
A self-employed earner will experience occasional minor illnesses like anyone else.  The decision maker should regard the periods of minor illness as part of the normal pattern of the self employment.
Calculation of normal weekly earnings

50100
DMG 50101 - 50244 provides guidance on the calculation of earnings of most self-employed earners.  Specific guidance is given for

1.
child minders (see DMG 50350)

2.
farmers (see DMG 50370)

3.
hotels, guest houses, bed and breakfast establishments etc (see DMG 50380)

4.
local exchange trading schemes (see DMG 50385)

5.
partnerships (see DMG 50400)

6.
renting out property (see DMG 50425)

7.
seasonally self-employed (see DMG 50440)

8.
sub-contractors (see DMG 50450)

9.
actors and entertainers (see DMG 50452).
Evidence - cash flow

50101
To calculate the amount of earnings the decision maker will need evidence of

1.
the gross receipts (see DMG 50125) actually received, not money owed to the business and
2.
expenses defrayed, that is, actually paid for, not unpaid bills


for the assessment period.  This is known as cash flow and evidence should be presented on a cash flow basis.

50102
On a claim for Employment and Support Allowance, the onus is on the self-employed earner to provide the evidence necessary to support the claim.  A claimant who is self-employed or whose partner is self-employed should be asked to submit details of

1.
the business and
2.
actual gross receipts and expenditure


during the assessment period.

50103
The figures provided in DMG 50102 2. should be accepted as accurate unless

1.
there is reason to doubt or
2.
they are unrepresentative of the current trading position.


Supporting evidence of every item of expenditure, or receipt, is not always required.  Totals for the assessment period are acceptable provided that each type of expenditure, or receipt is separately detailed and 1. or 2. does not apply.


50104

Accounts

50105
A person may submit a set of accounts as evidence of self-employed earnings.  Accounts provide some, but not all, of the information required by the decision maker to decide the amount of the gross receipts and expenses paid for.

50106
A set of accounts consists of two main statements

1.
the balance sheet: that is, a statement of the financial position of a business at a given date and
2.
the profit and loss account: that is, a summary of the results of a business's transactions for a period ending on the date of the balance sheet.

50107
Accounts are prepared using accounting principles.  Accounts may include anticipated receipts and expenses for the accounting period.  The anticipated amounts are not

1.
gross receipts as they have not been received by the business or
2.
allowable expenses as they have not been paid for.

50108
If accounts are submitted as evidence the self-employed person should be asked to provide evidence of actual amounts received and expenses paid so that the evidence can be converted into a cash flow basis.  The self-employed person can do this by providing

1.
accounts that are calculated on a cash flow basis or
2.
evidence of the gross receipts and expenses paid.

50109
The figures provided in DMG 50108 1. and 2. should be accepted as accurate unless

1.
there is reason to doubt or
2.
they are unrepresentative of the current trading position.


Supporting evidence of every item of expenditure, or receipt, is not always required.  Totals for the assessment period are acceptable provided that each type of expenditure, or receipt is separately detailed and 1. or 2. does not apply.

Partnerships

50400
Partners are similar to sole traders, except that ownership and control of the business is shared between 2 or more people.

50401
People can enter into a partnership under an agreement that may be written, for example a deed of partnership, verbal or implied.  A deed of partnership includes details of how any profit or loss is shared between the partners.  In the absence of an agreement any profit should be shared equally among the partners1.

1  Partnership Act 1890, sec 24

50402
The conditions under which a partnership is formed, operates or ends, are governed by the terms of a partnership deed or agreement together with the provisions of the relevant legislation1.  For most purposes, the terms of the deed or agreement prevail over the provisions of the Act.  Where a deed or agreement exists, it becomes a legal document and its interpretation is a matter of law.

1  Partnership Act 1890

50403
The legal status of a partnership should not be confused with that of a company, in that a partnership has no legal personality in law.  At any one time the assets and liabilities of the partnership are (subject to the partnership deed or agreement and the relevant legislation1), the joint and several assets and liabilities of the partners.


Note :  Scots Law on the legal status of a partnership differs.

1  Partnership Act 1890

50404
A partnership does not necessarily end when it ceases trading.  It must be formally dissolved.  The partnership deed or the legislation1 may continue to impose rights and obligations on the parties following dissolution, providing further time for the winding up of its affairs.  Further delays may result from legal challenges concerning the partnership’s affairs.

1  Partnership Act 1890, sec 38

50405
Where a partnership ends and the claimant has finished employment in the business, a reasonable period of time is allowed for the claimant to dispose of any assets before they are regarded as capital for benefit purposes.  In considering that period of time, regard should be had to any legal obligations and restrictions imposed by the partnership deed or the relevant legislation1.

1  Partnership Act 1890, sec 38

50406
The sale of assets may sometimes provide an income receipt as opposed to a capital receipt (e.g. the sale of “work in hand” or “stock in trade” might well be considered as resulting in an income receipt and not represent capital).  Any such decisions should be based on the principles of commercial accountancy.  The decision would need to reflect the approach taken by an accountant or by Her Majesty’s Revenue and Customs to such questions.

Calculation of a business partner’s normal weekly earnings

50407
Before calculating a partner’s share of the net profit of the business, the decision maker should ensure that the gross receipts include the following for all partners

1.
allowances from schemes to help with self-employment

2.
personal drawings

3.
expenses covering business and private use.

50408
To calculate the normal weekly earnings of a business partner1, the decision maker should determine the assessment period and
1.
total the gross receipts of the whole business and
2.
deduct any allowable expenses incurred by the whole business and

3.
calculate the partner’s share of the resulting “net profit”2.  The partner’s share will be

3.1
the share set out in the deed of partnership, if there is one or
3.2
the shares agreed in an express or implied agreement between the partners or
3.3
an equal share3 if neither 3.1 nor 3.2 apply, for example, if there are four partners, each partner’s share is 25% and
4.
deduct from 3. an amount for

4.1
income tax and
4.2
National Insurance contributions

calculated on the amount at 3. and
5.
deduct half of any premium for a personal pension scheme

6.
deduct any disregard.

1  ESA Regs (NI), reg 98;  2  reg 98(4);  3  Partnership Act 1890, sec 24

Example 1


Daniel is one of two partners in a building firm.  He is in receipt of Employment and Support Allowance.  There is a deed of partnership that states that Daniel will receive 40% of the profits and the other partner 60%.  The gross receipts for the business during the assessment period are £10,600.  The allowable expenses are £5,400.  The decision maker decides that Daniel’s share of the profits is £2,080, calculated as follows



£

Gross receipts

10,600

Less allowable expenses
5,400


=
5,200

Divided by Daniel’s 
share - 40%
=
2,080


The decision maker then deducts from £2,080 amounts for notional income tax and National Insurance contributions, half of a premium for a personal pension scheme and the appropriate disregard.


Example 2

Agnes and her brother are partners in a small pottery business.  Agnes is in receipt of income-related Employment and Support Allowance.  There is no deed of partnership or other agreement that profits should be shared unevenly.  The gross receipts of the business during the assessment period are £8,750.  Allowable expenses are £4,562.  The decision maker determines that Agnes’s share of the net profit is £2,094, calculated as follows




£


Gross receipts

8,750


Less allowable expenses
4,562



=
4,188


Divided by Agnes’s
share - 50%
=
2,094


The decision maker then deducts from £2,094 amounts for notional income tax, National Insurance contributions and the appropriate disregard.  Agnes was not paying premiums for a personal pension scheme.


50409

Salaried partners

50410
A salaried partner may be an employed or self-employed earner.  A salaried partner may be a person who

1.
receives a salary as remuneration and maybe a profit-related bonus.  This type of salaried partner is an employed earner1 or
2.
may be paid a fixed salary not based on profit.  But in addition is included in the partnership deed and is entitled to a share of the profits.  This type of salaried partner is a self-employed earner.

1  Ross v. Parkins 1871, LR 20 Eq 331

50411
The decision maker should

1.
consider the facts of each case and
2.
examine the relationship between the person and the other parties


to decide if the salaried partner is a self-employed earner.

50412
If a self-employed salaried partner receives a salary from the business in addition to a share of the business profit, the salary should not be deducted before arriving at the total net profit to be shared between partners.  The decision maker should

1.
calculate the chargeable income and
2.
deduct tax, National Insurance contributions and any premiums for a personal pension scheme


from the partner’s share of the chargeable income.


50413 - 50424

Renting out property as a business

50425
If a person is letting properties that are not the home, the decision maker needs to consider if this is by way of a business1.

1  R(FC) 2/92

50426
A person who

1.
has a single property that is not the home and
2.
lets the property to tenants and
3.
collects rents and does any repairs


is not conducting a business.  The property is primarily an investment.  See DMG Chapter 51 for the treatment of rental income.


Example


Neil inherits a house from his parents.  Neil lives elsewhere with his family.


After trying for 6 months to sell the inherited property without success, he decides to let the house on a 9 month contract to 4 students.  Neil collects the rent once a month and carries out occasional minor repairs.


After the property has been let for 6 months Neil claims Employment and Support Allowance.  The decision maker determines that Neil is not operating a business.  The decision maker then goes on to consider how to treat the value of the house and the rental income.

50427
A person who joins with others to buy properties so that they can be let as flats or offices could be said to be conducting a business.  The

1.
number of properties involved and
2.
long term intentions of the person


are factors that need to be considered.

50428
If the decision maker determines that a person is conducting a business from renting out properties, the income, that is the rent, should not be treated as capital.  The income has not been obtained from capital, but from the person’s business.  The property was used as an asset.  The rent is a gross receipt of the business.


Example


Michael has a partnership with another person in a business.  The business has been set up to buy land and property for sale and let to tenants.  Michael and his partner own a garage with 2 flats above it and 2 terraced houses on the same street.


The flats and houses are all let to tenants and Michael collects the rent and does the repairs and maintenance.  All business activity takes 15 hours per week.  Michael claims Employment and Support Allowance.


The decision maker determines that Michael is a self-employed earner and that all of the properties are business assets that can be disregarded1.  The decision maker calculates Michael’s earnings, the rental income is regarded as part of the gross receipts.

1  ESA Regs (NI), Sch 9, para 10

50429 - 50439

Seasonally self-employed

50440
If a self-employed earner is seasonally self-employed the decision maker should

1.
consider the guidance at DMG 50023 - 50026 and
2.
determine if the self-employed earner remains gainfully employed as a self-employed earner.


Example


Polly is in receipt of income-related Employment and Support Allowance.  Her partner Shaun is self-employed as an amusement arcade owner.  The amusement arcade closed in October because the summer season had ended.  Shaun stated that
1.
he and his creditors regarded the business as a going concern.  This is because he anticipated that his business would start up again in the following April when the holiday trade would re-commence

2.
he was available for and actively seeking alternative employment

3.
in April, when the holiday trade would re-commence he intends to start work again in the amusement arcade

4.
he still undertakes some activities in the business.  He is currently redecorating the arcade.  He plans to renovate and maintain the electrics and make minor repairs before April.  He also plans to update the alarm system.  He is also looking to update some of the machines in the arcade

5.
his accountant only submits figures from April to September each year.  It is normal for him to only work between April and September each year.


The decision maker considers the guidance at DMG 50023 - 50026 and decides, in this case, that Shaun remains gainfully employed as a self-employed earner.  As there had been no changes that had affected the normal pattern of trading the decision maker determines that the assessment period for the earnings should be one year.  The earnings will be taken into account when considering the amount of income-related Employment and Support Allowance that Polly is entitled to.


50441 - 50449

Sub-contractors

50450
A sub-contractor is a self-employed person who enters into a contract with another contractor to do a particular job, and is most commonly found in the construction industry.


Example


A firm of builders contract to build a house extension for Tony.  They sub-contract the electrical work to Lee.  Lee is a self-employed sub-contractor and not an employee of either the building firm or Tony.


When Lee completes the work he moves to a different contract that may be for further work with the building firm or for a different contractor.

50451
If a self-employed sub-contractor claims Employment and Support Allowance the decision maker should consider

1.
the guidance at DMG 50023 - 50026 and
2.
if the self-employed sub-contractor remains gainfully employed as a self-employed earner.


Example


Patti claims Employment and Support Allowance.  Her partner, Bruce, is a self-employed electrician.  He sub-contracts for other contractors.  Bruce has just finished one contract and work on the next contract is not due to start for another couple of weeks.  Bruce states that

1.
he still regards himself as self-employed and his business as a going concern but has no work at the moment

2.
there are good prospects of work in the future

3.
he is advertising for work all of the time and further contracts are in the pipeline

4.
there have been other occasions where there has been a break between contracts.


The decision maker considers the guidance at DMG 50023 - 50026 and determines, in this case, that Bruce remains gainfully employed as a self-employed earner.

Actors and entertainers

50452
Decision makers must consider claims from actors and other entertainers in the same way as any other claimants.  Each case must be decided on its own merits.  The decision maker should decide whether a claimant’s earnings are from employment as a self-employed earner or employment as an employed earner.  (See DMG 49013 for the meaning of employed earner)
50453
In general, because of the nature of an actor’s or entertainer’s employment, the decision maker may find that their earnings are from employment as a self-employed earner.  However, it is possible for an entertainer whose general pattern of employment is that of a self-employed earner, to have periods of employment as an employed earner at the same time as his overall self-employment.

50454
The fact that an actor or entertainer has periods of employment during which class 1 National Insurance contributions are payable is not conclusive when deciding whether that employment is as an employed earner.  It is for the decision maker deciding the claim to Employment and Support Allowance to decide whether earnings are from employment as an employed earner or from self-employment.  Where an entertainer whose general pattern of employment is that of a self-employed earner contends that certain engagements were as an employed earner and that class 1 contributions were paid it will be for the decision maker to decide whether the claimant was employed under a contract of service as an employed earner or otherwise.


Example 1

Laura is an actress.  Her acting engagements are sporadic, and she is not currently working due to a broken leg.  She continues to look for work and remains on her agent’s books.  She has been booked for some future engagements, but nothing substantial, and has not worked for several weeks.  She says that she could find more substantial acting work at any time, that being the nature of work.  In the year prior to the current claim, the claimant has had a number of engagements in advertising and the theatre as well as three separate, short term, engagement with the BBC to appear in three separate dramatic productions.  Her most substantial earnings were derived from these engagements with the BBC.  She states that she was actually employed by the BBC under a contract of service as an employed earner and says that the fact that she paid class 1 National Insurance contributions supports this contention.  As such she argues that her earnings from the BBC should not be included when working out her earnings from self-employment.  The decision maker

1.
decides that the claimant is gainfully employed as a self-employed earner (see DMG 50023 - 50026)

2.
considers the terms under which the claimant was engaged by the BBC and decides that as she was engaged to perform a specific role on particular occasions for a fixed fee, she was employed under a contract for services as a self-employed earner and not under a contract of service as an employed earner.  There the earnings from the BBC fell to be taken into account with her other earnings from self-employment

3.
decides that the sporadic nature of the employment is the normal pattern of the business and calculates her average weekly earnings over the preceding year.


Example 2


Craig is a dancer.  He is unable to work due to a serious illness.  He states that he is usually self-employed, carrying out one-off engagements in the theatre.  However, unusually, he was engaged by a dance company for a fixed 26 weeks period during the previous year.  He contends that during this period he was engaged as an employed earner, employed under a contract of service, and paid class 1 National Insurance contributions.


The decision maker decides that Craig's employment with the dance company was under a contract of service as an employed earner for the 26 weeks when he was engaged by the dance company, and as such the earnings from that employment are not included in the calculation of the claimant's earnings as a self-employed earner.

Share fishermen

50455
A share fisherman1 is

1.
a person who



1.1

usually works in the fishing industry and



1.2

is self-employed and


1.3

is the master or a crew member of a British fishing boat crewed by more than 1 person and


1.4

is paid for that work wholly or partly by a share of the profits or gross earnings of the fishing boat or

2.
a person who



2.1

was a person who worked as in 1., but has permanently stopped such work because of age or ill health and



2.2

usually works





2.2.a
ashore in Northern Ireland and




2.2.b
as self-employed and




2.2.c
making or mending any gear belonging to a British fishing boat or performing other services that help, or are connected with, a British fishing boat and


2.3

is paid for that work wholly or partly by a share of the profits or gross earnings of the fishing boat and


2.4

has not ceased to usually work as described in 2.2..
1  ESA Regs (NI), reg 98(1)(b);  SS (Mariners Benefits) Regs (NI) 1975, reg 1(2)
50456
The master and all the members of the crew of a fishing boat are within the definition at DMG 50455 1..  This includes those who do a specialist job, such as an engineman, cook or firefighter, as long as they are paid at least partly by a share in the earnings of the fishing boat1.

1  R(U)10/51
50457
A share fisherman is a self-employed earner.  One difference between a


1.
share fisherman and


2.
business partner


is that the share fisherman pays a higher rate of Class 2 contributions (see Appendix 2 to this Chapter).  Class 4 liability is the same (see Appendix 2 to this Chapter).

50458
Earnings should only be taken into account when a person is a self-employed earner.  A self-employed earner is a person who is gainfully employed


1.
in Northern Ireland or the Republic of Ireland and

2.
in employment that is not employed earner’s employment.


Note :  A share fisherman may also be employed in another occupation as an employed earner.  This does not stop that share fisherman being self-employed.

Claims from share fishermen

50459
The rules for calculating the earnings of a share fisherman are the same as for any other self employed claimant who is in partnership with another person.  Decision makers should contact Decision Making Services via your Specialist Advisory Officer if further guidance on dealing with claims from share fishermen is required.


50460 - 50464
Other income taken fully into account

Annuity income
51060
An annuity is an annual income.  The most common type of annuity involves a person paying a lump sum of money to an insurance company. In return the insurance company will pay an agreed sum of money each year until the death of the investor.

51061
Annuity income should be taken fully into account apart from

1.
Home income plans.  These are schemes where an annuity is bought with a loan secured on the home.  The income is subject to a partial disregard1.

2.
Gallantry awards.  Income payable because of the award of the

2.1
Victoria Cross or

2.2
George Cross or
2.3
any similar medal (including foreign honours)

should be disregarded in full2. 

1  ESA Regs (NI), Sch 8, para 17;  2  Sch 8, para 12

Cash in lieu of concessionary coal

51062
The decision maker should take into account in full1 cash paid in lieu of concessionary coal to a

1.
former employee of British Coal or

2.
surviving husband or wife if the employee has died.


Concessionary coal is coal provided free of charge to former employees of British Coal and their dependants.


Note :  The value of any coal provided should be disregarded as income in kind2.
1  R(IS) 4/94;  2  ESA Regs (NI), Sch 8, para 21

Department for Employment and Learning ex gratia incapacity allowances

51063
These payments should be taken fully into account.  But if they are paid as a lump sum they should be treated as capital.  These allowances are paid by the Department for Employment and Learning to compensate people injured in prison workshops or training courses.

Income from an insurance policy

51064
Insurance policy income should be taken fully into account except for income from a mortgage protection policy.


51065 - 51069

Income from certain sublets

51070
Income from subletting parts of the home that are not lived in (for example the garage or garden) should be taken fully into account.  See DMG 51112 for sub-letting parts of the home that are lived in.


Note :  In this guidance home means the dwelling occupied as the home.

Payments for attending court

51071
Payments to jurors and witnesses for loss of

1.
earnings or
2.
benefits


should be taken fully into account.

1  ESA Regs (NI), Sch 8, para 42


51072

Income from certain disregarded capital

51073
Generally income from capital is not treated as income but as capital and goes towards increasing the amount of a claimant’s capital.  Decision makers should, however, take into account, subject to any appropriate income disregards, income derived from


1.
trusts set up from money paid because of a personal injury while disregarded (see DMG Chapter 52)


2.
assets of a business partly or wholly owned by the claimant while disregarded (see DMG Chapter 52)


3.
the dwelling occupied as the home while disregarded - (see DMG Chapter 52) (but not income from boarders or sublets which is partially disregarded)


for as long as the value of the capital is disregarded1.

1  ESA Regs (NI), Sch 8, para 22


51074 - 51079

Income disregarded in part

Income that has £10 a week disregarded

Types of income that have £10 a week disregarded

51080
Disregard the first £10 a week of1
1.
pensions paid to victims of National Socialist persecution

2.
payments of war disablement pension

3.
payments of war widow’s pension, widowed mother’s allowance and widowed parent’s allowance

4.
certain payments from the Armed Forces and Reserve Forces Compensation Scheme.


Note :  Any remainder is taken fully into account, after any income tax has been disregarded.  War widow’s pension includes a pension paid to a surviving civil partner.

1  ESA Regs (NI), Sch 8, para 16

Weekly limit to £5, £10 and £20 disregards

51081
In some circumstances the overall weekly disregard should be limited to £201 for the family when

1.
more than one payment listed in DMG 51080 or

2.
covenant income or
3.
a student loan.
are taken into account in the same benefit week.

Covenant income has the first £5 disregarded.  Student loans have the first £10 disregarded.


Note :  This rule does not apply where two payments of the same kind are taken into account in the same benefit week2.  In these cases each payment has its own disregard.

1  ESA Regs (NI), Sch 8, para 38;  2  para 39

Pensions paid to victims of National Socialist persecution

51082
These pensions have a £10 disregard1.  They are made under special provision of the laws of Germany or Austria to victims of Hitler's government.


Note :  When considering whether a payment qualifies for this disregard could decision makers please contact Decision Making Services via your Specialist Advisory Officer for guidance with full details of the case.
1  ESA Regs (NI), Sch 8, para 16(g)

War disablement pensions

51083
War disablement pension is paid to former members of

1.
the armed forces or

2.
forces nursing services


because of medical unfitness prior to 6.4.05 caused or aggravated by service but not necessarily the result of combat.  See Appendix 1 to this Chapter for details of the law under which war disablement pension is paid.


Note :  For those who suffer injury, ill health or death due to service in the Armed Forces from 6.4.05 the War Pension Scheme is replaced by the Armed Forces and Reserve Forces Compensation Scheme - see DMG 51087.

51084
War disablement pension may be made up of1
1.
wounds pension and

2.
disablement pension and
3.
retired pay for a disabled officer.

1  R(IS) 3/99

51085
A £10 disregard can be made for1
1.
war disablement pension and

2.
a payment to compensate for non payment of war disablement pension and
3.
a similar payment made by a foreign government.

1  ESA Regs (NI), Sch 8, para 16(a),(e) & (f)

War widow’s or widower’s pension

51086
War widow’s pension/war widower’s pension is paid to a widow or widower following a death caused by service or war injury prior to 6.4.05.  The decision maker should disregard £10 from

1.
war widow’s pension/war widower’s pension and
2.
a payment to compensate for non-payment of war widow’s pension/war widower’s pension and

3.
similar payments from a foreign government1.

Note 1:  Decision makers should take into account in full pensions paid to war orphans or dependants.  See Appendix 1 to this Chapter for details of the law under which war widow’s pensions/war widower’s pensions are paid.


Note 2:  For deaths occurring on or after 6.4.05 war widow’s pension/war widower’s pension is replaced by the Armed Forces and Reserve Forces Compensation Scheme - see DMG 51087.

1  ESA Regs (NI), Sch 8, para 16(b), (e) & (f)

Armed Forces and Reserve Forces Compensation Scheme

51087
The Armed Forces and Reserve Forces Compensation Scheme replaces the War Pensions Scheme for those who suffer injury, ill health or death due to service in the Armed Forces from 6.4.05.


Note :  The War Pensions Scheme will continue to run parallel to the new scheme for existing beneficiaries and for those who make a new claim for a War Pensions Scheme payment for injury, ill health or a death due to service in the Armed Forces prior to 6.4.05.

Definitions

51088
The Armed Forces and Reserve Forces Compensation Scheme1 means the scheme established under specified Armed Forces Legislation2.

1  ESA Regs (NI), reg 2(1);  2  Armed Forces (Pensions and Compensation) Act 2004, sec 1(2)

51089
A guaranteed income payment1 means a payment made under specified Armed Forces legislation2.

1  ESA Regs (NI), reg 2(1);  2  Armed Forces and Reserve Forces (Compensation Scheme)
Order 2005, art 14(1)(b) or 21(1)(a)

Payments from the Armed Forces and Reserve Forces Compensation Scheme

51090
A £10 disregard applies to

1.
a guaranteed income payment1

2.
a payment to compensate for the non payment of a guaranteed income payment2 and
3.
a similar payment made by a foreign government, which is analogous to a guaranteed income payment3.

1  ESA Regs (NI), Sch 8, para 16(d);  2  Sch 8, para 16(e) ;  3  Sch 8, para 16(f)

51091
Where


1.
a claimant is in receipt of a guaranteed income payment and


2.
that payment has been reduced to less than £10 a week by abatement due to a pension from the Armed Forces Pension Scheme or a payment under the Armed Forces Early Departure Scheme


the claimant can still have a full £10 disregard on the guaranteed income payment and the pension1.

1  ESA Regs (NI), Sch 8, para 16(d)


Note :  The Armed Forces Pension Scheme means either the Armed Forces Pension Scheme of 1975 or 2005.

Example

Simon is in receipt of income-related Employment and Support Allowance.  He also receives a guaranteed income payment of £2.50 per week.  This is because the payment has been abated by a pension he receives under the Armed Forces Pension Scheme.  The decision maker disregards the guaranteed income payment of £2.50 and also £7.50 of the pension.  This gives a total weekly disregard of £10.
Widowed mother’s allowance and widowed parent’s allowance

51092
A £10 disregard applies to widowed mother’s allowance.  For claims from people whose partner died on or after 9.4.01, widowed mother’s allowance has been replaced by widowed parent’s allowance.  It is a new benefit paid to bereaved men and women who care for children.  A man with dependant children whose partner has died before 9.4.01 can claim widowed parent’s allowance after this date.  A £10 disregard is applicable to widowed parent’s allowance1.

1  ESA Regs (NI), Sch 8, para 16(h) & (i)


51093 - 51096

Income disregarded in part

Income that has £10 a week disregarded

Types of income that have £10 a week disregarded

51080
Disregard the first £10 a week of1
1.
pensions paid to victims of National Socialist persecution

2.
payments of war disablement pension

3.
payments of war widow’s pension, widowed mother’s allowance and widowed parent’s allowance

4.
certain payments from the Armed Forces and Reserve Forces Compensation Scheme.


Note :  Any remainder is taken fully into account, after any income tax has been disregarded.  War widow’s pension includes a pension paid to a surviving civil partner.

1  ESA Regs (NI), Sch 8, para 16

Weekly limit to £5, £10 and £20 disregards

51081
In some circumstances the overall weekly disregard should be limited to £201 for the family when

1.
more than one payment listed in DMG 51080 or

2.
covenant income or
3.
a student loan.
are taken into account in the same benefit week.

Covenant income has the first £5 disregarded.  Student loans have the first £10 disregarded.


Note :  This rule does not apply where two payments of the same kind are taken into account in the same benefit week2.  In these cases each payment has its own disregard.

1  ESA Regs (NI), Sch 8, para 38;  2  para 39

Pensions paid to victims of National Socialist persecution

51082
These pensions have a £10 disregard1.  They are made under special provision of the laws of Germany or Austria to victims of Hitler's government.


Note :  When considering whether a payment qualifies for this disregard could decision makers please contact Decision Making Services via your Specialist Advisory Officer for guidance with full details of the case.
1  ESA Regs (NI), Sch 8, para 16(g)

War disablement pensions

51083
War disablement pension is paid to former members of

1.
the armed forces or

2.
forces nursing services


because of medical unfitness prior to 6.4.05 caused or aggravated by service but not necessarily the result of combat.  See Appendix 1 to this Chapter for details of the law under which war disablement pension is paid.


Note :  For those who suffer injury, ill health or death due to service in the Armed Forces from 6.4.05 the War Pension Scheme is replaced by the Armed Forces and Reserve Forces Compensation Scheme - see DMG 51087.

51084
War disablement pension may be made up of1
1.
wounds pension and

2.
disablement pension and
3.
retired pay for a disabled officer.

1  R(IS) 3/99

51085
A £10 disregard can be made for1
1.
war disablement pension and

2.
a payment to compensate for non payment of war disablement pension and
3.
a similar payment made by a foreign government.

1  ESA Regs (NI), Sch 8, para 16(a),(e) & (f)

War widow’s or widower’s pension

51086
War widow’s pension/war widower’s pension is paid to a widow or widower following a death caused by service or war injury prior to 6.4.05.  The decision maker should disregard £10 from

1.
war widow’s pension/war widower’s pension and
2.
a payment to compensate for non-payment of war widow’s pension/war widower’s pension and

3.
similar payments from a foreign government1.

Note 1:  Decision makers should take into account in full pensions paid to war orphans or dependants.  See Appendix 1 to this Chapter for details of the law under which war widow’s pensions/war widower’s pensions are paid.


Note 2:  For deaths occurring on or after 6.4.05 war widow’s pension/war widower’s pension is replaced by the Armed Forces and Reserve Forces Compensation Scheme - see DMG 51087.

1  ESA Regs (NI), Sch 8, para 16(b), (e) & (f)

Armed Forces and Reserve Forces Compensation Scheme

51087
The Armed Forces and Reserve Forces Compensation Scheme replaces the War Pensions Scheme for those who suffer injury, ill health or death due to service in the Armed Forces from 6.4.05.


Note :  The War Pensions Scheme will continue to run parallel to the new scheme for existing beneficiaries and for those who make a new claim for a War Pensions Scheme payment for injury, ill health or a death due to service in the Armed Forces prior to 6.4.05.

Definitions

51088
The Armed Forces and Reserve Forces Compensation Scheme1 means the scheme established under specified Armed Forces Legislation2.

1  ESA Regs (NI), reg 2(1);  2  Armed Forces (Pensions and Compensation) Act 2004, sec 1(2)

51089
A guaranteed income payment1 means a payment made under specified Armed Forces legislation2.

1  ESA Regs (NI), reg 2(1);  2  Armed Forces and Reserve Forces (Compensation Scheme)
Order 2005, art 14(1)(b) or 21(1)(a)

Payments from the Armed Forces and Reserve Forces Compensation Scheme

51090
A £10 disregard applies to

1.
a guaranteed income payment1

2.
a payment to compensate for the non payment of a guaranteed income payment2 and
3.
a similar payment made by a foreign government, which is analogous to a guaranteed income payment3.

1  ESA Regs (NI), Sch 8, para 16(d);  2  Sch 8, para 16(e) ;  3  Sch 8, para 16(f)

51091
Where


1.
a claimant is in receipt of a guaranteed income payment and


2.
that payment has been reduced to less than £10 a week by abatement due to a pension from the Armed Forces Pension Scheme or a payment under the Armed Forces Early Departure Scheme


the claimant can still have a full £10 disregard on the guaranteed income payment and the pension1.

1  ESA Regs (NI), Sch 8, para 16(d)


Note :  The Armed Forces Pension Scheme means either the Armed Forces Pension Scheme of 1975 or 2005.

Example

Simon is in receipt of income-related Employment and Support Allowance.  He also receives a guaranteed income payment of £2.50 per week.  This is because the payment has been abated by a pension he receives under the Armed Forces Pension Scheme.  The decision maker disregards the guaranteed income payment of £2.50 and also £7.50 of the pension.  This gives a total weekly disregard of £10.
Widowed mother’s allowance and widowed parent’s allowance

51092
A £10 disregard applies to widowed mother’s allowance.  For claims from people whose partner died on or after 9.4.01, widowed mother’s allowance has been replaced by widowed parent’s allowance.  It is a new benefit paid to bereaved men and women who care for children.  A man with dependant children whose partner has died before 9.4.01 can claim widowed parent’s allowance after this date.  A £10 disregard is applicable to widowed parent’s allowance1.

1  ESA Regs (NI), Sch 8, para 16(h) & (i)


51093 - 51096

Income fully disregarded

Types of income fully disregarded

51210
When calculating income for income-related Employment and Support Allowance disregard fully

1.
any payment from and/or some payments from money that originally came from the

1.1
Macfarlane Trust

1.2
Macfarlane (Special Payments) Trust

1.3
Macfarlane (Special Payments) (No. 2) Trust

1.4
Independent Living Fund (2006)

1.5
Fund

1.6
Eileen Trust

1.7
Skipton Fund

1.8
MFET Limited
2.
any payment for a reduction of rates

3.
attendance allowances

4.
certain payments due to be paid before the date of claim

5.
Child Benefit

6.
child maintenance
7.
Christmas Bonus

8.
compensation for loss of Housing Benefit

9.
concessionary payments

10.
cost of conversion of foreign money

11.
Child Tax Credit

12.
dependant’s or non dependant’s contributions to accommodation and living costs

13.
Disability Living Allowance

14.
discretionary housing payments

15.
Education maintenance allowance

16.
Self-employment route

17.
Guardian’s Allowance

18.
gallantry awards

19.
Housing Benefit

20.
income frozen abroad

21.
income in kind

22.
income tax refunds

23.
income treated as capital

24.
increases in social security benefits for absent dependants

25.
jurors’ or witnesses’ court attendance allowance

26.
Mobility supplement

27.
a mandatory top-up grant made under section 1 of the Employment and Training Act (NI) 1950 in respect of a claimant’s participation in the Preparation for Employment Programme
28.
payments for foster children

29.
payment for a person temporarily in the care of the claimant 

30.
payments from a Health and Social Services Board in lieu of Community Care Services

31.
payment by an employer of employee’s expenses

32.
payment of expenses to voluntary workers and service users

33.
payments to help disabled people get or keep employment

34.
payments from the Social Fund under social security legislation

35.
payments from the Supporting People programme 

36.
certain payments made under employment and training law

37.
payments made under the Return to Work Credit Scheme

38.
resettlement benefit

39.
special guardianship payments

Payments for children and people living temporarily with the claimant

Foster children

51254
The decision maker should fully disregard payments1 made by or on behalf of

1.
a Health and Social Services Board or Health and Social Services trust under its duty to provide

· 1.1
accommodation and
· 1.2
maintenance

for a child it is looking after2 or
2.
a voluntary organisation under certain legislation3 or
3.
a juvenile justice centre4

for children who are living with claimants under caring arrangements.


Note :  These allowances should not be treated as earnings.

1  ESA Regs (NI), Sch 8, para 27;  2  Children (NI) Order 95, art 27(2)(a);  3  art 75(1)(a)
4  Criminal Justice (Children)(NI) Order 1998, art 43(2)


51255
Payments for the welfare of children

51256
Certain legislation1 concerning the welfare of children came into force from 1.9.05.  Changes apply to certain children who have been looked after by an authority on or after 1.9.05.

1  Children (Leaving Care) Act (NI) 2002

51257
The decision maker should fully disregard1 payments made by Health and Social Services Boards or Health and Social Services trusts under child-care law2
1.
to promote the welfare of children and

2.
to prevent people being taken into care.

1  ESA Regs (NI), Sch 8, para 29(1);
2  Children (Leaving Care)(2002 Act) (Comm. No.2 & Cql Provs.) Order (NI) 2005, Sch 1, para 3 & Sch 3, para 3;
Children (NI) Order 95, art 18, 34C, 34D or 35A

51258
Where


1.
a former child (aged over 18) who was in the claimant’s care still lives with the claimant and


2.
the Health and Social Services Board or Heath and Social Services trust makes payments under certain child care law1 to the former child in care and


3.
the former child in care passes the payments on to the claimant


those payments received by the claimant are fully disregarded2.

1  Children (NI) Order 95, art 34D;  2  ESA Regs (NI), Sch 8, para 29(2) & (3)

Payments for people temporarily in the claimant’s care

51259
The decision maker should fully disregard payments to a claimant or partner for a person who

1.
is not normally a member of the claimant's household and

2.
is temporarily in the claimant's care1

when payments are made by a Health and Social Services Board, Health and Social Services trust, a voluntary organisation, the person concerned under specified legislation2 or a juvenile justice centre3.
1  ESA Regs (NI), Sch 8, para 28;  2  HPSS (NI) Order 91, art 36(7);
3  Criminal Justice (Children)(NI) Order 98, art 51(1)
51260
This type of payment is often made to people providing “respite care”.  This is short-term care provided to give a disabled person's usual carer a break from their caring responsibilities.  People providing respite care should not be treated as

1.
engaged in remunerative work or
2.
receiving earnings from self-employment1.

1  ESA Regs (NI), reg 97(2)

51261 - 51262

Payments of expenses

Payment by an employer of employee's expenses

51263
The decision maker should fully disregard payments made by an employer for expenses which are

1.
wholly and

2.
exclusively and

3.
necessarily


incurred by an employee while performing the duties of the employment1.

1  ESA Regs (NI), Sch 8, para 3

51264
The decision maker should treat as earnings any payments of expenses

1.
above the amount which fits the conditions or

2.
that do not fit the conditions


described in DMG 51263.

Payment of a voluntary worker's expenses

51265
The decision maker should fully disregard payments towards expenses incurred and advance payments for expenses to be incurred1 by a person who

1.
does voluntary work for a

1.1
charity or

1.2
voluntary organisation or

2.
is a volunteer2.

Note :  Volunteers do not have to be engaged by a charitable or voluntary organisation.  A Health and Social Services Board, Health and Social Services trust or a public body cannot be a voluntary organisation3.

1  ESA Regs (NI), Sch 8, para 2;  2  R(IS) 12/92;  3  ESA Regs (NI), reg 2(1)

51266
The expenses may be

1.
incurred in, or for the performance of the work, for example special clothing or equipment or

2.
for personal incidental expenses resulting from the person being a voluntary worker, for example travelling expenses or child care costs.

51267
This disregard applies provided that the person is not

1.
remunerated for their voluntary activity or

2.
treated as having notional earnings.


See DMG Chapter 49 for guidance on notional earnings.

Time-exchange schemes

51268
Time-exchange schemes are based on the idea that community members donate time to the community using their specific skills, and receive the same amount of time in return from another community member with a skill they require.  Participants may believe they are volunteers but for income-related Employment and Support Allowance purposes it is not voluntary work (which is done without remuneration or expectation of remuneration).  The hours worked by the claimant/partner are “banked” with the organisation and accumulate each time they carry out additional work under the “time-exchange” scheme.

51269
Payment of expenses to the claimant/partner for participating in a particular activity will be an exception as it is not in the nature of the scheme to use cash as part of the running of the scheme.  If exceptionally, expenses are reimbursed they should be treated as other income and taken fully into account assessing the award of income-related Employment and Support Allowance.  This is because participation in “time-exchange” is not volunteering so the treatment of volunteers' reimbursed expenses (see DMG 51265) is not appropriate here.

Service users

51270
People who participate in a service user group are often called “service users”.  A service user group1 means any group of individuals that is consulted under certain legislation by or on behalf of


1.
a public authority2 or


2.
a council3 or


3.
the Patient and Client Council4 or


4.
a relevant health and social care body5 or


5.
the Commission or the Office of the Health Professions Adjudicator6 or


6.
any other public authority as a result of a function provided for under any statutory provision

Other types of income fully disregarded

Certain payments due before the date of claim

51275
The decision maker should fully disregard any payment of income that

1.
is due to be paid before the date of claim for Employment and Support Allowance and

2.
under normal rules would be taken into account in the same benefit week as a payment of the same kind from the same source1.

1  ESA Regs (NI), Sch 8, para 37

Payments for a reduction in rates or council tax

51276
The decision maker should disregard in full1 any payment made because of a reduction of rates or council tax because of transitional relief2 when the tax was introduced.
1  ESA Regs (NI), Sch 8, para 43;  2  Rates (NI) Order 1977, art 30A;
Local Government Finance Act  92, sec 13 or 80

Dependant's or non-dependant's contributions to accommodation and living costs

51277
The decision maker should fully disregard payments for living and accommodation costs from people who normally live with the claimant who are not

1.
boarders or

2.
subtenants1.

1  ESA Regs (NI), Sch 8, para 18


Example


Michael receives income-related Employment and Support Allowance.  His daughter Katy is a non-dependant in his household.  She pays him £25 a week as a contribution towards the household bills.


The decision maker disregards this payment fully as Katy is not a boarder or subtenant.

Education maintenance allowance

51278
The decision maker should fully disregard1 any payment paid under prescribed legislation2 that is

1.
education maintenance allowance or

2.
the same as an education maintenance allowance


made to support a young person who remains in non-advanced education after the age of 16.  It can be paid for up to 2 years between the ages of 16 and 19.  In some cases it may continue to be paid for up to 3 years until the person reaches the age of 20.
1  ESA Regs (NI), Sch 8, para 13(1);  2  Education & Libraries (NI) Order 1986, art 50 or 51

Other payments to assist with non-advanced education

51279
The decision maker should fully disregard1 any payment paid under prescribed legislation2 in respect of a course of study attended by a

1.
child or young person or
2.
person who is in receipt of an allowance as described at DMG 51278 above.


Note :  Such payments may include, for example, payments to cover scholarships or school expenses.

1  ESA Regs (NI), Sch 8, para 13(2);  2  Education & Libraries (NI) Order 1986, art 50 or 51

Special guardianship payments

51280
The special guardianship scheme is intended to provide more security for a child than long term fostering but without the complete severance from a child’s birth family that would happen with an adoption order.  Financial support by the Health and Social Services Board may be paid to special guardians in certain circumstances.  It is expected the support will normally be made as a single payment to meet a one-off cost.  However the Health and Social Services Board may make payments in instalments or periodically to meet needs that are likely to be ongoing.

51281
Any special guardianship payment made under specific legislation1 in respect of a child or young person who is a member of the family should be fully disregarded2.

1  Children Act 1989, sec 14F;  2  ESA Regs (NI), Sch 8, para 25(1)(e)


51282 - 51293

Self-employment route

51294
Disregards are available for participants in the self-employment route.  Any payments made to a person who is receiving, or who has received assistance under the self-employment route shall be disregarded if it is


1.
to meet expenses wholly and necessarily incurred whilst carrying out that activity or


2.
used or is intended to be used to maintain repayments on a loan taken out by that person to establish or carry on his business1.


In order for this disregard to apply, the payments have to be paid to the participant from the special account2.
1  ESA Regs (NI), Sch 8, para 54(1);  2  Sch 8, para 54(2)
Cost of conversion of foreign money

51295
The decision maker should fully disregard any

1.
bank charges or

2.
commission


paid when income paid in foreign currency is converted to sterling1.

1  ESA Regs (NI), Sch 8 para 24


Example


Klaus claims Employment and Support Allowance.


He receives a pension of 200 euros a month from his former employer in Austria.


When Klaus's bank convert the payment into sterling they charge a commission of £2.


The decision maker disregards the £2 commission from the amount that Klaus receives in sterling.

Gallantry awards

51296
The decision maker should fully disregard any gallantry awards1.  These are

1.
Victoria Cross annuity and

2.
George Cross annuity and

3.
any similar award, including

3.1
equivalent awards from foreign countries or

3.2
British awards of a lower status than the Victoria Cross or George Cross.


Decision makers should include awards for gallantry below the highest level when considering awards from foreign countries.

1  ESA Regs (NI), Sch 8, para 12

Income frozen abroad

51297
The decision maker should fully disregard income which is

1.
payable in a foreign country and

2.
cannot be transferred to the UK


for as long as it is frozen abroad1.  Income will usually be frozen when the foreign country does not allow its currency to be transferred to the UK.

1  ESA Regs (NI), Sch 8, para 23

Income in kind

51298
The decision maker should fully disregard any income in kind except

1.
support provided to a claimant under specific immigration and asylum law and

2.
notional income1 and
3.
payments made to a third party in respect of the claimant which are used by the third party to provide benefits in kind to the claimant2.


Note 1 :  Credits received from participating in a local exchange trading systems scheme (see DMG Chapter 50) are not income in kind.  Credits should be taken into account in the appropriate way.


Note 2 :  See DMG 51397 for the treatment of concessionary coal.

1  ESA Regs (NI), Sch 8, para 21(1); 2  Sch 8, para 21(4)


Example 1


Karen is entitled to income-related Employment and Support Allowance.  Her mother works in a shop and the shop owner gives the mother £10 of groceries each week for Karen.


The decision maker decides the £10 a week is income in kind and should be fully disregarded.


Example 2


The shop owner (in example 1 above) then changes the arrangement and gives Karen’s mother £10 a week to buy groceries for Karen.


Karen’s mother uses the £10 to buy food each week for Karen.


The decision maker decides the £10 a week cannot be disregarded as income in kind and it should be taken fully into account as notional income.

51299
The exceptions at DMG 51298 do not apply1 when the income in kind comes from the

1.
Macfarlane Trust

2.
Macfarlane (Special Payments) Trust

3.
Macfarlane (Special Payments)(No. 2) Trust

4.
Fund

5.
Eileen Trust

6.
Independent Living Fund (2006)

7.
MFET Limited or
8.
partner who is subject to immigration control and is receiving support under specific immigration and asylum law and the income in kind is support provided in respect of the essential living needs of the partner of the claimant and his dependants (if any).

1  ESA Regs (NI), Sch 8, para 21(2) & (3)


51300 - 51309

Income treated as capital

51310
The decision maker should fully disregard as income any income that is treated as capital1.

1  ESA Regs (NI), Sch 8, para 35

Jurors or witnesses court attendance allowance

51311
The decision maker should fully disregard any payment to a

1.
juror or

2.
witness


for attending court.  But payments for loss of earnings or benefits1 should not be disregarded.

1  ESA Regs (NI), Sch 8, para 42

Payments from Health and Social Services Boards in lieu of community care services

51312
The decision maker should disregard any payments received from Health and Social Services Boards which are in lieu of community care services under specific legislation1.

1  ESA Regs (NI), Sch 8, para 52;  Carers and Direct Payments Act (NI) 2002, sec 8


Example


Agnes is in receipt of income-related Employment and Support Allowance.  She receives money from her Health and Social Services Board so that she can pay someone to be her home help.  The decision maker

1.
finds out that the money received from the Health and Social Services Board is paid under the correct legislation1 and
2.
decides that the money received from the Health and Social Services Board should be disregarded.

1  Carers and Direct Payments Act (NI) 2002

Payments made under employment and training law

51313
Decision makers should disregard1 any payment made under employment and training law2 except any payment3


1.
made as a substitute for Employment and Support Allowance or for Jobseeker’s Allowance
2.
of a bridging allowance paid under specific legislation4
3.
intended to meet the cost of living expenses while a person is participating in

3.1
an education or
3.2
training or

3.3
other scheme to enhance employment prospects

4.
made in respect of the cost of living away from home to the extent that the payment relates to rent or rates for which Housing Benefit is payable in respect of accommodation which is not normally occupied as the home.

1  ESA Regs (NI), Sch 8, para 14;  2  E & T Act (NI) 1950, sec 1 or 3;
3  ESA Regs (NI), Sch 8, para 14(1);  4  E & T Act (NI) 1950, sec 1(1B)

51314
Payments made under employment and training law1 include

1.
training allowances paid to young people in non-waged work based training (see DMG Chapter 49)

2.
New Deal allowances (see DMG Chapter 14)

3.
return to work credit scheme (see DMG 51317)

4.
an in work emergencies fund payment

this list is not exhaustive and decision makers should obtain evidence that a payment is made under employment and training law.

1  E & T Act (NI) 1950, sec 1

Living expenses

51315
Living expenses to be taken into account as income are any amount for

1.
food

2.
ordinary clothing or footwear1 (see DMG 51599 - 51600)

3.
fuel for the claimant’s household

4.
rent or rates for which Housing Benefit is payable

5.
housing costs included in the applicable amount

6.
water charges for which the claimant or member of the family is liable2.

1  ESA Regs (NI), reg 2(1);  2  Sch 8, para 14(2)

Payments to help disabled people get or keep employment

51316
The decision maker should fully disregard payments made under certain legislation1 to help disabled people get or keep employment2.  The payments that qualify for this disregard include

1.
the fares to work scheme operated by the Department for Employment and Learning

2.
the business on their own account scheme operated by the Department for Employment and Learning

3.
the personal reader service operated by the Royal National Institute for the Blind on behalf of the Department for Employment and Learning.


Note :  Payments to assist disabled persons under employment and training law are included within the disregard explained at DMG 51313 - 51315.

1  Disabled Persons (Employment) Act (NI) 45;  2  ESA Regs (NI), Sch 8, para 47

Return to work credit scheme

51317
Any payment made to a claimant’s partner under the return to work credit scheme is fully disregarded1.  The scheme has been set up under employment and training law2 for people who stop claiming a specified benefit3 because they have

1.
found work of at least 16 hours a week and

2.
earnings which do not exceed  £15,000 a year.


A return to work credit is a non-taxable payment of £40 a week payable for a maximum of 52 weeks following the end of a person’s entitlement to a specified benefit.


Note :
  The disregard for payments made under employment and training law is fully explained at DMG 51313 - 51315.

1  ESA Regs (NI), Sch 8, para 14;  2  E & T Act (NI) 1950, sec 1;
3  SS (IBWfI) Regulations (NI) 2005, reg 2

Discretionary payments for special needs

51318
A payment should be disregarded1 if it is

1.
discretionary and

2.
made

2.1
under employment and training law2 and

2.2
to meet, or help meet, the special needs of a person who is undertaking a qualifying course.


Note :  Travelling expenses incurred as a result of the claimant's attendance on the course should not be disregarded under this paragraph if the same expenses have already been disregarded under DMG 51916 (student income).

1  ESA Regs (NI), Sch 8, para 14;  2  E & T Act (NI) 1950, sec 1


51319 - 51329

Vouchers (including child care cheques)

51330
The decision maker should fully disregard, in accordance with DMG 51298, any vouchers received by the claimant as income in kind.  But decision makers should consider whether

1.
claimants should be treated as having notional income or

2.
there has been deprivation of income


before applying the disregard1 (See DMG 49129 for vouchers treated as earnings).

1  ESA Regs (NI), Sch 8, para 21

51331
The types of vouchers that claimants might receive are

1.
education vouchers for four-year-old children

2.
luncheon vouchers

3.
child care vouchers

4.
child care cheques

5.
gift vouchers from shops.

Welfare foods, National Health Service supplies, travelling expenses and assisted prison visits

51332
The decision maker should fully disregard

1.
payments made under specific legislation for healthy start vouchers, free milk and vitamins1 and

2.
refunds for

2.1
National Health Service glasses and

2.2
dental treatment and
2.3
patients' travelling expenses made under specific legislation or any similar payments made by the Department2 and
3.
payments made by the Northern Ireland Office for travel, accommodation and board and lodging costs for assisted prison visits3.

1  ESA Regs (NI), Sch 8, para 45;  2  para 44;  3  para 46


51333
The child maintenance disregard

51334
Any income payment of child maintenance paid by or derived from a liable relative - but not by the claimant or claimant’s partner - falls to be fully disregarded as income1.  Liable relative payments which do not also fall within the meaning of child maintenance should be taken into account as liable relative payments2.  DMG 51617 et seq provides guidance on liable relative payments.

1  ESA Regs (NI), Sch 8, para 57;  2  reg 119

Meaning of child maintenance

51335
A payment of child maintenance is1 any payment


1.
towards the maintenance of



1.1

a child or



1.2

a young person and


2.
which is under



2.1

a voluntary agreement or



2.2

child support law2 or



2.3

a court order or



2.4

a consent order or



2.5

a maintenance agreement registered for execution3.

1  ESA Regs (NI), Sch 8, para 57(2);  2  Child Support Act 1991;  Child Support (Northern Ireland) Order 1991;
3  Books of Council and Session;  Sheriff Court Books

Applying the disregard

51336
In order for the disregard to apply the payment of child maintenance must be a payment of income


1.
made by or


2.
derived from


a liable relative1.  DMG 51642 provides guidance on who is defined as a liable relative.


Note :  For the purposes of the disregard the meaning of a liable relative does not include a person who has sponsored the claimant or the child if the child has also been sponsored as a condition of their immigration2.

1  ESA Regs (NI), Sch 8, para 57(1);  2  Sch 8, para 57(2)


Example

Betty is in receipt of income-related Employment and Support Allowance and has 2 children who live with her.  Dai is Betty’s ex-husband and he has agreed to pay £150 a week towards the maintenance of the children.  He pays this money on the last day of each month.  The decision maker decides that none of this money paid by Dai will be taken into account when calculating Betty’s entitlement to income-related Employment and Support Allowance.  This is because the payment falls within the meaning of child maintenance and so has to be fully disregarded.

51337
The Independent Living Fund (2006), the Fund, the Macfarlane Trusts and other specific Trusts

Payments from the Independent Living Fund (2006), the Fund, and other specific trusts

The Independent Living Fund (2006)

51341
The Independent Living Fund (2006) is a charitable trust set up by the Secretary of State to provide money to help disabled people live independently.  It replaced the Independent Living (1993) Fund and the Independent (Extension) Fund.

Income from the Independent Living Fund (2006)

51342
Fully disregard1 any income from the Independent Living Fund (2006).


Note :  Income which remains unspent and becomes capital at the end of the period it was paid for is not disregarded.

1  ESA Regs (NI), Sch 8, para 40

What is the Fund

51343
The Fund is a scheme run by the Department.  It makes payments to people who are not haemophiliacs but who contracted Human Immunodeficiency Virus when receiving National Health Service

1.
blood or
2.
tissue or organ transfers or
3.
blood products.

Income from the Fund

51344
Fully disregard1
1.
any income from the Fund and
2.
any income from capital that was received from the Fund.

1  ESA Regs (NI), Sch 8, para 40(1)

What is the Eileen Trust

51345
The Eileen Trust is a charitable trust set up on 29.3.93 to give further help to people who are not haemophiliacs but who contracted Human Immunodeficiency Virus when receiving National Health Service

1.
blood or
2.
tissue or organ transfers or
3.
blood products.

Income from the Eileen Trust

51346
Fully disregard1
1.
any income from the Eileen Trust and
2.
any income from capital that was received from the Eileen Trust.

1  ESA Regs (NI), Sch 8, para 40(1)

What are the Macfarlane Trusts

51347
The Macfarlane Trusts were set up to provide compensation to haemophiliacs who contracted Human Immunodeficiency Virus when receiving National Health Service

1.
blood or
2.
tissue or organ transfers or
3.
blood products.

51348
The Macfarlane Trusts are

1.
The Macfarlane Trust

2.
The Macfarlane (Special Payments) Trust

3.
The Macfarlane (Special Payments) (No 2) Trust.

Income from the Macfarlane Trusts

51349
Fully disregard1
1.
any income from the Macfarlane Trusts and
2.
any income from capital that was received or derived from the Macfarlane Trusts.

1  ESA Regs (NI), Sch 8, para 40(1)

What is the Skipton Fund
51350
The Skipton Fund administers an ex-gratia payment scheme for the benefit of people suffering from Hepatitis C.  It includes people infected as a result of National Health Service blood products and other people eligible for payment in accordance with the scheme’s provisions1.


Note :  Payments from the Skipton Fund will be payments of capital (see DMG Chapter 52).

1  ESA Regs (NI), reg 2(1)

The London Bombings Relief Charitable Fund

51351
The London Bombings Relief Charitable Fund1 was set up to relieve the needs of victims, including families or dependants of victims, of the terrorist attacks in London on 7.7.05.  Interim payments were made to relieve the immediate needs of victims followed by further lump sum payments.  Recipients may receive more than one lump sum payment.


Note :  Payments made from the London Bombings Relief Charitable Fund will be payments of capital (See DMG Chapter 52).

1  ESA Regs (NI), reg 2(1)

MFET Limited

51352
MFET Limited1 is an organisation funded by the Department of Health.  The purpose of MFET Limited is to make payments to people who have acquired Human Immunodeficiency Virus (HIV) as a result of treatment by the NHS with blood or blood products.

1  ESA Regs (NI), reg 2(1)

Income from MFET Limited

51353
Fully disregard1

1.
any income from MFET Limited and


2.
any income from capital that was received from MFET Limited.

1  ESA Regs (NI), Sch 8, para 40(1)


51354 - 51359

Payments from money which came from the Trusts

Meaning of the Trusts

51360
“The Trusts”1 is the term that describes

1.
the Macfarlane Trusts and

2.
the Fund and
3.
the Eileen Trust and
4.
the Skipton Fund and
5.
the London Bombings Relief Charitable Fund

6.
MFET Limited.
1  ESA Regs (NI), Sch 8, para 40(7)

What payments should be disregarded

51361
Income passed to another person from money from a Trust payment should be disregarded in the cases described in DMG 51362 - 51385.  In these cases, the person receiving the income is not the person who qualified for the Trust payment.  In any other circumstances, payments of income from a Trust payment should be treated under normal rules.

Person with Human Immunodeficiency Virus

51362
In this guidance the term "person with Human Immunodeficiency Virus" is used to describe

1.
people with haemophilia or
2.
other people


who qualify for Trust payments.

Qualifying person

51363
In this guidance a qualifying person1 means a person in respect of whom a payment has been made from

1.
the Fund or
2.
the Eileen Trust or
3.
the Skipton Fund or
4.
the London Bombings Relief Charitable Fund

5.
MFET Limited.

Note :  A person in respect of whom a payment has been made from the Macfarlane Trust is not included above but is included in the definition at DMG 51362.

1  ESA Regs (NI), reg 2(1)

Payments by a qualifying person or person with Human Immunodeficiency Virus to partners, children and young people

51364
Disregard any payment made by or on behalf of a qualifying person or person with Human Immunodeficiency Virus from money from a Trust payment made to or for the benefit of

1.
their partner or their former partner if they are not
1.1
estranged or
1.2
divorced or

1.3
former civil partners or
1.4
estranged, divorced or had their civil partnership dissolved at the date of death if the qualifying person or person with Human Immunodeficiency Virus has died1 or
2.
any child or young person who

2.1
is a member of the family of the qualifying person or person with Human Immunodeficiency Virus or
2.2
was at any time a member of the family of the qualifying person or person with Human Immunodeficiency Virus and is now a member of the claimant's family2.

Note :  DMG 51377 - 51378 explains for how long the payment is disregarded.

1  ESA Regs (NI), Sch 8, para 40(2)(a);  2  para 40(2)(b) & (c)

Payments by the partner or former partner of the qualifying person or person with Human Immunodeficiency Virus

51365
Fully disregard any payment from a Trust payment made by or on behalf of a partner or former partner of a qualifying person or person with Human Immunodeficiency Virus, providing the qualifying person or person with Human Immunodeficiency Virus and partner or former partner are not
1.
estranged or

2.
divorced or

3.
former civil partners or
4.
estranged, divorced or had their civil partnership dissolved at the date of death of either

4.1
the qualifying person or person with Human Immunodeficiency Virus or
4.2
the partner or former partner.

51366
This disregard applies if the payment is made to or for the benefit of

1.
the qualifying person or person with Human Immunodeficiency Virus1 or
2.
any child or young person2 who

2.1
is a member of the family of the qualifying person or person with Human Immunodeficiency Virus or

2.2
was at any time a member of the family of the qualifying person or person with Human Immunodeficiency Virus and is now a member of the claimant's family.


Note :  DMG 51377 - 51378 explains for how long the payment is disregarded.

1  ESA Regs (NI), Sch 8, para 40(3)(a);  2  para 40(3)(b) & (c)
Payments by a qualifying person or person with Human Immunodeficiency Virus to parents, step parents or guardians

51367
Fully disregard any payment from a Trust payment by a qualifying person or person with Human Immunodeficiency Virus to their

1.
parent or

2.
step parent1 or

3.
guardian2 if the qualifying person or person with Human Immunodeficiency Virus has no parent or step parent and is a

3.1
child or
3.2
young person or

3.3
student in full-time education.

1  ESA Regs (NI), Sch 8, para 40(4)(b)(i);  2  para 40(4)(b)(ii)

51368
This disregard applies if the qualifying person or person with Human Immunodeficiency Virus

1.
has no partner or former partner from whom that person is not
1.1
estranged or

1.2
divorced or
1.3
former civil partners and
2.
has no child or young person in the family and

3.
has never had a child or young person in their family1.


Note :  DMG 51379 explains for how long the payment is disregarded.

1  ESA Regs (NI), Sch 8, para 40(4)(a)


51369 - 51374
Payments from the estate of a qualifying person or person with Human Immunodeficiency Virus to a parent, step parent or guardian

51375
Fully disregard any payment from the estate of a qualifying person or person with Human Immunodeficiency Virus to

1.
a parent or

2.
a step parent1 or
3.
a guardian2 if at the date of death the qualifying person or person with Human Immunodeficiency Virus had no parent or step parent and was a

3.1
child or
3.2
young person or

3.3
student in full-time education.

1  ESA Regs (NI), Sch 8, para 40(5)(b)(i);  2  para 40(5)(b)(ii)

51376
This disregard applies if at the date of death the qualifying person or person with Human Immunodeficiency Virus had

1.
no partner or former partner from whom that person is not
1.1
estranged or
1.2
divorced or

1.3
former civil partners or
2.
no child or young person in the family and
3.
at no time had a child or young person in the family1.


Note :  DMG 51380 explains for how long the payment is disregarded.

1  ESA Regs (NI), Sch 8, para 40(5)(a)

For how long should the payment be disregarded

Payments to a qualifying person or person with Human Immunodeficiency Virus and partners

51377
Disregard payments made to or for the benefit of

1.
a qualifying person or person with Human Immunodeficiency Virus1 or

2. 
the partner or former partner of a qualifying person or person with Human Immunodeficiency Virus2

for the lifetime of the person who received the payment.  Breaks in entitlement to income-related Employment and Support Allowance do not alter this disregard.

1  ESA Regs (NI), Sch 8, para 40(3)(a);  2  para 40(2)(a)

Payments to children and young people

51378
Disregard payments made to or for the benefit of a child or young person as long as they remain

1.
a child or young person and

2.
in (or they were in) the family of1
2.1
the qualifying person or person with Human Immunodeficiency Virus or
2.2
the partner or former partner of the qualifying person or person with Human Immunodeficiency Virus and
3.
a member of the income-related Employment and Support Allowance claimant’s family.

1  ESA Regs (NI), Sch 8, para 40(2)(b) & (c) & 40(3)(b) & (c)

Payments to parents and guardians from a qualifying person or person with Human Immunodeficiency Virus

51379
Disregard payments to a

1.
parent or

2.
step parent or

3.
guardian

from the date the payment is made until the end of 2 years after the qualifying person or person with Human Immunodeficiency Virus dies1.


Note :  In some cases this disregard may last for the length of the Employment and Support Allowance claim, because the person with Human Immunodeficiency Virus may not die whilst the claimant is on income-related Employment and Support Allowance.

1  ESA Regs (NI), Sch 8, para 40(4)

Payments to parents and guardians from the estate of a qualifying person or person with Human Immunodeficiency Virus

51380
Disregard1 payments to a

1.
parent or

2.
step parent or

3.
guardian


for a period of 2 years from the date the qualifying person or person with Human Immunodeficiency Virus died.


Note :  This disregard applies from the date of death not the date the estate makes a payment.

1  ESA Regs (NI), Sch 8, para 40(5)

Deciding if a disregard applies

51381
Once the claimant has declared any payments made from one of the Trusts the decision maker should decide

1.
if the payment qualifies for a disregard and

2.
the length of any disregard.

51382
Seek further evidence if there is doubt about the

1.
source of the payment or

2.
relationship of the person receiving the payment with the qualifying person or person with Human Immunodeficiency Virus or

3.
extent that money from the Trust has been kept separately.

Trust payments invested with other money

51383
If a Trust payment is invested with other money to produce an income, disregard only the proportion that came from the trust payment1.

1  ESA Regs (NI), Sch 8, para 40(6)


Example


Michael bought an annuity for £5,000.  £4,000 came from the Eileen Trust.  The balance came from his own savings.


The annuity produces an income of £50 a month.


The decision maker decides to disregard £40 a month.  £10 a month is taken into account as income.

Qualifying person’s or person’s with Human Immunodeficiency Virus relationship with former partners

51384
The decision maker should be satisfied that a former partner or civil partner is not estranged or divorced or had the civil partnership dissolved.  Accept the claimant's statement unless it is considered to be improbable or self-contradictory.


Example


Joanne receives a payment of money from the Macfarlane Trust.  She is divorced from her former partner Harold, who is a person with Human Immunodeficiency Virus.


The decision maker decides that the payment should not be disregarded.

Social fund funeral payments

51385
Trust payments will become part of a person's estate upon death.  Any assets of a dead person including

1.
payments of income from the Trusts including Varient Creutzfeldt-Jakob Disease (VCJD) payments and
2.
payments of income from money that originally came from the Trusts or from Varient Creutzfeldt-Jakob Disease (VCJD) payments


are not taken into account as assets of the estate if a claim for a Social Fund Funeral Payment is made.


Note :  See DMG Chapter 39.


51386 - 51389

Income available on application

General

51496
Decision makers should treat an income that

1.
would be paid to the claimant or partner if applied for and

2.
has not been applied for1
as notional income.

1  ESA Regs (NI), reg 106(2)

What types of income should not be treated as notional income available on application

51497
The decision maker should not take into account as notional income available on application

1.
income payable under a discretionary trust fund1
2.
income from a trust set up using money paid because of a personal injury2
3.
Employment and Support Allowance3
4.
Jobseeker’s Allowance4
5.
Working Tax Credit5
6.
Child Tax Credit6
7.
payments from a personal pension, occupational pension, or the Pension Protection Fund when the person is under the qualifying age for State Pension Credit (see DMG 77032)7

8.
an award of damages for personal injury which is administered by the court8
9.
a student loan where

9.1
the full amount of the loan has not been made in respect of that full academic year and

9.2
the educational institution has confirmed in writing that the student has suspended their course due to


9.2.a
a health condition or


9.2.b
disability and

9.3
the student is incapable of continuing the course9.
1  ESA Regs (NI), reg 106(2)(a);  2  reg 106(2)(b);  3  reg 106(2)(c);  4  reg 106(2)(d);  5  reg 106(2)(e);
6  reg 106(2)(f);  7  reg 106(2)(g);  8  reg 106(2)(h) & Sch 9, para 42(1)(a) & 42(2)(a);  9  reg 106(2)(gb)

51498
Apply any appropriate disregards to notional income1.  Do not take into account any income that would be fully disregarded but has not been applied for.

1  ESA Regs (NI), reg 109(1)

51499
Only take an income into account if it can be shown beyond doubt that an application or claim for it would succeed.  The decision maker should


1.
gather evidence and

2.
consider all the qualifying conditions for the income.


It should not be assumed that one or more qualifying conditions are satisfied.


Example


Claudette claims income-related Employment and Support Allowance.  She is sick as a result of an industrial accident but has not claimed Disablement Benefit.  The decision maker decides that there are doubts about whether Claudette satisfies the conditions for claiming Disablement Benefit.  Disablement Benefit is not taken into account as income available upon application.

What types of income should be taken into account

51500
All types of income, except those mentioned in DMG 51497, may be taken into account.  Examples of incomes that might be available upon application are

1.
social security benefits

2.
councillors' attendance allowance

3.
personal and occupational pensions for people who are at least 60 years old.

Date from which income should be taken into account

51501
Take into account income available on application from the date it could be expected to be received if an application was made1.

1  ESA Regs (NI), reg 106(2)

51502
Calculate the date on which income could be expected to be received by

1.
assuming an application was made on the date the decision maker first became aware of the notional income and

2.
adding the estimated time it would take for an application to be processed once made.


Example 1


Martin receives income-related Employment and Support Allowance and has a Mortgage Protection Policy.  The decision maker discovers on 1 November that he has a voluntary arrangement to have payments made direct to the building society. 


The insurance company tell the decision maker that it would take about a month for the payment to be redirected from the building society to Martin.


The decision maker decides to take into account notional income from the Mortgage Protection Policy from 1 December.


Example 2


Alastair is 61 and receives income-related Employment and Support Allowance.  On 1 November the decision maker discovers that Alastair could apply for his occupational pension from a former employer.  He has not yet applied because he would get a bigger pension at the age of 62.


Alastair's former employer tells the decision maker that payment of a pension of £230 a calendar month would have started on 1 December if an application had been made on 1 November.


The decision maker decides to take into account a weekly notional income of £53.07 from 1 December.


51503 - 51505

Income from an unadministered estate

51506
The decision maker may decide that a person should be treated as receiving notional income from the estate of a dead person.

51507
A person who is entitled to income from an unadministered estate can

1.
enforce their right to the income through the courts if there is a will or

2.
take out letters of administration if there is no will.

51508
Delays in paying income from an estate are often caused by legal action over debts or problems with the will.  The decision maker must consider this when deciding if

1.
an income will become available and

2.
when it would be paid if an application was made.

51509
If the decision maker knows that the claimant or a member of the family might receive income from a dead person's estate the case should be referred to Decision Making Services (via their Specialist Advisory Officer) for advice if there is a long delay.

51510
Usually the decision maker should wait for a year after the

1.
granting of probate or letters of administration or

2.
the deceased person's death if a grant of probate or administration has not been made


before referring the case to Decision Making Services.

51511
If the only reason for the delay in receiving income is a failure of the person to apply for it promptly the decision maker should calculate notional income.


51512 - 51515

Notional income - Carer’s Allowance

51516
DMG 51517 - 51528 gives guidance on how to apply the notional income provisions in cases

1.
where

1.1
severe disability premium has been withdrawn or reduced because Carer’s Allowance is in payment to the carer and

1.2
the carer then chooses to give up Carer’s Allowance and
2.
where it appears that a carer may be entitled to Carer’s Allowance but Carer’s Allowance is not in payment.

Deprivation of income

51517
If carers do something that means Carer’s Allowance stops being paid, this is deprivation of income1.  This may include

1.
telling the decision maker they no longer wish Carer’s Allowance to be paid to them or

2.
changing their circumstances so they no longer qualify for Carer’s Allowance.


Where there has been a deprivation of Carer’s Allowance, the purpose of the deprivation should then be considered2.

1 & 2  ESA Regs (NI), reg 106(1)

51518
A carer should be treated as possessing income where Carer’s Allowance has been given up for the purpose of gaining entitlement to, or increasing the amount of Employment and Support Allowance1 for the carer, the carer's partner or any other member of the carer's family (see DMG Chapter 43).


Note :  The carer does not have to be the Employment and Support Allowance claimant.

1  ESA Regs (NI), reg 106(1)

51519
Carers should not be treated as possessing Carer’s Allowance which they have given up solely to secure or increase income-related Employment and Support Allowance for someone who is not a member of the income-related Employment and Support Allowance family.  In these circumstances decision makers should consider whether DMG 51525 applies.

51520
Guidance on establishing the purpose of a deprivation is at DMG 51482 et seq.  Decision makers should note that it is not enough that securing or increasing income-related Employment and Support Allowance is a natural consequence of giving up Carer’s Allowance.  A positive intention to secure or increase income-related Employment and Support Allowance has to be shown1.

1  R(SB) 9/91, para 8


51521 - 51524
Income available on application

51525
If Carer’s Allowance is not to be taken into account under the deprivation rule, the decision maker should also consider the available on application rule (see DMG 51496 et seq)1.

1  ESA Regs (NI), reg 106(2)

51526
Carer’s Allowance may be taken into account using this rule where there is no doubt that

1.
a fresh claim or

2.
an application to the decision maker for payments to resume


will lead to payments being made to the carer.  Guidance on the date from which notional income is assumed under this rule is at DMG 51499 et seq.

Income due but not paid

51527
Carer’s Allowance should not be assumed under this rule1.  Carer’s Allowance is an exception (see DMG 51564 4.8)2.

1 & 2  ESA Regs (NI), reg 106(2)

Notional income and changes in circumstances

51528
After notional Carer’s Allowance is taken into account, the carer's circumstances may change.  Notional income is calculated as if the income in question is really in payment1.  This means that notional Carer’s Allowance should only stop where the change

1.
would have caused Carer’s Allowance to stop, had it really been in payment and

2.
has not been contrived by the carer to secure or increase benefit as in DMG 51518.


Note :  This applies to notional income under either DMG 51518 or 51526.

1  ESA Regs (NI), reg 109(1)


51529 - 51534

Personal and occupational pensions

General

51535
There are rules for calculating income that is

1.
available on application from a personal or occupational pension or
2.
is treated as being available from a personal or occupational pension.

51536
These rules apply to people who have reached the qualifying age for State Pension Credit.  The decision maker should ignore potential income from

1.
personal pension schemes or

2.
occupational pension schemes or
3.
the Board of the Pension Protection Fund


for people under the qualifying age for State Pension Credit1.  The weekly amount of any notional income to be taken into account should be calculated as if it is actual income2.

1  ESA Regs (NI), reg 106(2)(g);  2  reg 109(1)


What is a personal pension

51537
A personal pension is a pension scheme which means1

1.
a personal pension scheme as stated in pensioners law2

2.
an annuity contract or trust scheme approved under tax law3 and


3.
a personal pension scheme approved under tax law4.
1  ESA Regs (NI), reg 2(1);  2  Pensions Schemes (NI) Act 93, sec 1;
3  Income and Corporation Taxes Act 1988, sec 620, 621 & 622(3);  Finance Act 2004, Sch 36;
4  Income and Corporations Taxes Act 1988, Part XIV, Chapter IV;  Finance Act 2004, Sch 36

What is an occupational pension

51538
An occupational pension is any pension or other periodical payment under an occupational pension scheme, but does not include any discretionary payment out of a fund established for relieving hardship in particular cases1.

1  ESA Regs (NI), reg 2(1)

Pension Protection Fund

51539
The Pension Protection Fund Board was set up to compensate members of defined benefit (final salary) occupational pension schemes where the employer goes out of business and the scheme is left with insufficient funds.  Compensation may be made as regular payments of income and lump sum payments (just as the former pension scheme would have paid).  Payments from the Pension Protection Fund are treated in the same way as payments from occupational pensions schemes.

What is a pension fund holder

51540
Where reference is made to a pension fund holder, this means the

1.
trustee or

2.
manager or
3.
administrator


of a personal pension scheme1.

1  ESA Regs (NI), reg 2(1)

Who is a person who derives entitlement

51541
The term “person who derives entitlement” is used to describe people who may be paid a pension at the discretion of the pension fund holder.  When the original pensioner dies the pension fund holder has discretion to decide what to do with the fund.

People, such as widows, widowers or surviving civil partners of the person who bought the pension, will only have entitlement to payments at the discretion of the pension fund holder.

Lump sums on retirement

51542
At the point that

1.
an annuity is bought or
2.
an income is taken


from the personal pension fund a lump sum of up to 25% of the fund may be taken.  Treat this payment as capital.  Do not take it into account as notional capital available on application1.

1  ESA Regs (NI), reg 115(2)(d)

Payments of income to third parties

51576
The decision maker should apply special rules to income paid to a third party1.  The treatment of third party income2 depends on whether it is

1.
paid to the claimant and partner and

2.
how it is used.

1  ESA Regs (NI), reg 107(3);  2  R(IS) 4/01

51577
The special rules in DMG 51580 - 51586 apply when

1.
a third party receives a payment for the claimant or their partner or

2.
a claimant receives a payment for a third party.

What is a third party

51578
The term “third party” can include organisations such as Health and Social Services Boards, residential care homes, nursing homes, Abbeyfield homes and independent hospitals as well as people.  Third parties can be

1.
people who are not the claimant or their partner

2.
claimants and partners.

51579
The Department for Employment and Learning may make payments direct to provide for a person's participation on any New Deal 18-24 option.  These payments are not taken into account as notional resources under third party rules.  This applies to both income and capital payments1.

1  ESA Regs (NI), reg 107(5) & 115(5)

Meaning of payment in respect of a person

51580
Payment includes a part of a payment1.  A payment can be made “in respect” of a person even if it is not made specifically or solely for that person.

1  ESA Regs (NI), reg 2(1)


Example


A company decides to sponsor adult learners at a local university by paying £5,000 towards their fees.


Half way through the year Candy, whose husband receives income-related Employment and Support Allowance, starts attending the university.  Even though the payment was not specifically for Candy she is now a member of the group for which it was made.


The payment, therefore, is made for Candy.

51581
If pension payments are made to a third party such as a trustee in bankruptcy, the payment is made in respect of1 the claimant if it is used to assist in maintaining the claimant and reduce the need for him to be supported by income-related benefits.

1  R(IS) 2/03


Example


James receives income-related Employment and Support Allowance.  His partner Kathy is 62 and retired.  She previously was self-employed but was made bankrupt 3 years ago.


Kathy’s pension annuity is being paid to her trustee in bankruptcy under the provisions of the Insolvency Act, to reduce her indebtedness.


The pension payments are not made in respect of the claimant’s partner because they cannot be used towards her maintenance.


51582 - 51584

Income paid to the claimant or partner for the other person

51585
An income paid to either the claimant for their partner or to the partner for the claimant should be treated as the income of the person it is paid for.


Example


Graham receives income-related Employment and Support Allowance.  His partner Margaret receives a payment from a trust fund for Graham.


The decision maker treats the payment as being Graham's income.

Income paid to a third party for the claimant or partner

Benefit paid to a third party

51586
Benefit for the claimant or a partner may be paid to a third party.


The following benefits should be treated as the income of the claimant or partner

1.
social security benefits

2.
Statutory Sick Pay

3.
Statutory Maternity Pay

4.
a benefit under the Workmen’s Compensation (supplementation) scheme or

5.
a benefit under the pneumoconiosis, byssinosis and miscellaneous diseases benefit scheme

6.
war disablement pension

7.
war widow’s pension, war widower’s pension or surviving civil partner’s war pension

8.
a pension paid to a force’s widow or surviving civil partner under specific provisions1 or

9.
another pension for persons who have been disabled or died as members of the armed forces made under a prerogative of the Queen
if the third party pays it to or uses it on behalf of the claimant or partner2.
1  Armed Forces (Pensions and Compensation) Act 2004;  2  ESA Regs (NI), reg 107(3)


Example


Simon is entitled to income-related Employment and Support Allowance.  His wife Janet lives with him.  Janet receives money from a benevolent fund from a former employer.  Her employer pays the money to Janet’s mother as Janet is unable to manage her financial affairs.  Janet’s mother gives the money to Simon.  The decision maker treats the money as Janet’s income.

Training payments to third parties

51587
A payment should not be treated as notional income under the third party payment rule where it is made

1.
under certain legislation1 and

2.
for a person's participation in



2.1
an employment programme2 or



2.2
a training scheme3 or



2.3
a qualifying course4
DMG Chapter 34 provides guidance on training schemes and employment programmes.
1  E & T Act (NI) 1950, sec 1;  2  ESA Regs (NI), reg 107(5)(c)(i);  3  reg 107(5)(c)(ii);  4  reg 107(5)(c)(iii)

Income payments to a third party

51588
A claimant should not be treated as possessing notional income where a payment is

1.
paid

1.1
to a third party and

1.2
in respect of the claimant or their partner and

1.3
under relevant legislation1 and

1.4
in respect of the claimant’s participation in the Preparation for Employment Programme
2.
not used for

2.1
food or

2.2
ordinary clothing and footwear or

2.3
fuel for the household that the claimant normally occupies or

2.4
accommodation costs covered by income-related Employment and Support Allowance or

2.5
rent or rates for which Housing Benefit is payable or

2.6
water charges for which the claimant or partner is liable2.
1 E & T Act (NI) 1950, sec 1;  2  ESA Regs (NI), reg 107(3)(c)

Other payments to a third party

51589
Except where DMG 51590 - 51592 apply, a claimant is treated as possessing certain payments paid to a third party in respect of1 (see DMG 51581) the claimant or partner.  These payments are

1.
occupational pensions and payments from the Pension Protection Fund

2.
pensions or any other periodical payments under a personal pension scheme2.

1  R(IS) 2/03;  2  ESA Regs (NI), reg 107(3)(b)

51590
A claimant is not treated as possessing a payment under DMG 51589 where1
1.
they have been made bankrupt before 29.5.00 and
2.
pension payments are paid to the claimant’s trustee in bankruptcy and not the claimant.


This is because before 29.5.00 pension payments were included in a bankrupt person’s estate that was assigned to the trustee in bankruptcy.


Note :  From 29.5.00 the law changed to exclude from their estate any rights of a person made bankrupt under approved pension arrangements.  This means that 

such pension payments can be treated as income of a person made bankrupt on or after 29.5.00.

1  R(IS) 4/02

51591
A claimant is not treated as possessing a payment under DMG 51589 where

1.
the payment is made

1.1
for a person in respect of whom a bankruptcy order has been made and

1.2
to the trustee in bankruptcy or any other person acting on behalf of the creditors and

2.
neither the person for whom the payment has been made has actual or notional income apart from that payment1.

1  ESA Regs (NI), reg 107(5)(d)

51592
A claimant is also not treated as possessing a payment under DMG 51589 where


1.
the estate of the person for whom the payment is made

1.1
is subject to a sequestration order or

1.2
has a judicial factor on it and

2.
the payment is made to a person acting on behalf of the creditors and

3.
neither the person for whom the payment has been made has actual or notional income apart from that payment1.

1  ESA Regs (NI), reg 107(5)(d)


51593 - 51596

51597
Income other than a benefit may be paid to a third party.  The decision maker should treat this type of income as the notional income of the claimant or partner for whom it is payable, to the extent it is used for that person's1
1.
food

2.
ordinary clothing or footwear

3.
fuel, for the household that the claimant normally occupies

4.
accommodation costs covered by income-related Employment and Support Allowance

5.
rent or rates for which Housing Benefit is payable

6.
water charges for which the claimant or partner is liable.


Ignore any part of the income not used on these items.


Note :  If the income paid to the third party in the first instance is a payment in kind it would be excluded from this notional income rule.

1  ESA Regs (NI), reg 107(3)(c)

51598
Disregard the payment to the third party1
1.
whatever it is used for, if it is made from

1.1
the Macfarlane Trusts or

1.2
the Eileen Trust or

1.3
MFET Limited or
1.4
the Fund or

1.5
the Independent Living Fund (2006) or
2.
if it is for the purchase and supply of concessionary coal under specified legislation2.  The Department of Enterprise, Trade and Investment is now responsible for the purchase and supply of concessionary coal.  Coal is purchased through contracts and supplied to ex-coal workers and their families.  The payment from the Department of Enterprise, Trade and Investment to the contractor is a payment to a third party and is disregarded.

1  ESA Regs (NI), reg 107(5)(a);  2  The Coal Industry Act 94, sec 19(1)(a);  ESA Regs (NI), reg 107(5)(b)

Meaning of ordinary clothing or footwear

51599
The expression “ordinary clothing or footwear”1 means clothing or footwear for normal daily use.  It does not include

1.
school uniforms or

2.
clothing or footwear used solely for sport, for example football boots.

1  ESA Regs (NI), reg 2(1)

51600
The decision maker should consider the wide needs of all claimants when applying the test of “for normal daily use”.


Example 1


Donna receives income-related Employment and Support Allowance.  She receives a payment from a local charity to buy wellington boots for herself.


The decision maker decides that as it would be unreasonable for Donna to wear wellington boots in all weather conditions they are not for normal daily use.


Example 2


Emma receives income-related Employment and Support Allowance.  She receives a payment for orthopaedic shoes.


The decision maker decides that orthopaedic shoes may be normal for Emma but are not normal for adults in general.  The decision maker decides that the orthopaedic shoes are not for normal daily use.


Example 3


Rosalind receives income-related Employment and Support Allowance.  She receives a payment for an ordinary pair of shoes.  The decision maker decides that the shoes are for normal daily use.

Payments by a third party for residential care home, nursing home, Abbeyfield home or independent hospital charges

51601
Treat payments made by a third party, who is not the claimant or a member of the claimant’s family, towards the cost of charges for a

1.
residential care home or

2.
nursing home or
3.
Abbeyfield home or

4.
independent hospital


for the claimant or partner as the income of the claimant or partner1.

1  ESA Regs (NI), reg 107(6)

51602
This rule applies when the

1.
claimant lives in or is temporarily absent from a residential care home, nursing home, Abbeyfield home or independent hospital and

2.
payment is made to the residential care home, nursing home, Abbeyfield home or independent hospital.


The decision maker should calculate the amount of income and treat it as if it was actual income1.

1  ESA Regs (NI), reg 109

51603

Third party payments for residential care homes, nursing homes, Abbeyfield homes or independent hospitals and National Health maintenance

51604
A payment is disregarded1 if it is

1.
made for

1.1
after-care or

1.2
accommodation or

1.3
other personal social services

referred to in specified legislation2 and
2.
treated as possessed under the notional income rule at DMG 516013.

1  ESA Regs (NI), Sch 8, para 55;  2  HPSS (NI) Order 1972, art 15 & 36;  3  ESA Regs (NI), reg 107(6)

51605
Payments that satisfy DMG 51604 include payments or reimbursements by a Health and Social Services Board for

1.
persons who because of age, illness, disability or other circumstances are in need of care and attention which is not otherwise available to them or

2.
expectant and nursing mothers1.

1  HPSS (NI) Order 1972, art 36
Income paid to the claimant or partner for a third party

51606
Take into account in full any income paid to the claimant or claimant’s partner for a third party who is not a member of the family if

1.
the income is kept by or

2.
is not paid over to the third party by


the person who received it.  Ignore any income that is paid over to the third party1.

1  ESA Regs (NI), reg 107(4)

51607
Fully disregard any payment from

1.
the Macfarlane Trusts

2.
the Eileen Trust

3.
MFET Limited
4.
The Fund

5.
The Independent Living Fund (2006)


regardless of who keeps it or how it is used.

51608
The decision maker should decide using, available evidence

1.
whether and

2.
how much


income has been kept by the claimant or partner.

51609
Treat income as having been kept when

1.
there is no intention of

1.1
paying it over to or
1.2
using it for



the third party or
2.
if after having the income for a reasonable period of time the claimant or partner has

2.1
not started paying it over or

2.2
not started using it for the third party or

2.3
has no plans for paying it over or using it for the third party.

51610
The decision maker should consider

1.
the type of income and

2.
how often the income is paid and

3.
why the income is paid


when deciding if a reasonable period of time has passed.


Example 1


Rodney receives income-related Employment and Support Allowance.


Rodney receives income for his cousin Roland who is a long-term patient in a local hospital.


The income is paid weekly and Rodney has been receiving it for 4 weeks.


Rodney has no good reason for not having passed the money to Roland.


The decision maker decides that in the circumstances 4 weeks was a reasonable period in which to expect that the money would have been handed over to Roland.  Rodney is treated as having the full amount of income.


Example 2


Peter receives income-related Employment and Support Allowance.  His partner, Rowena receives an income for her aunt.


She has received 3 monthly payments but has not passed any money to her aunt because she has been busy looking after an elderly person.


The decision maker decides that in the circumstances of the case that a reasonable time had passed for Rowena to have handed over the payments.


Rowena is treated as having the full amount of the income.


Example 3


Denis claims income-related Employment and Support Allowance.  He receives a weekly income on behalf of his sister Daphne.


Denis and Daphne live 30 km (20 miles) apart.  Denis has not paid any money over to Daphne for 10 weeks.


Denis has no private transport.  He says he has not been well enough to travel by bus or post the money.


The decision maker decides in the circumstances of the case a reasonable period of time had not passed for Denis to have handed over the money.


He is treated as not having any of the income.

51611 - 51616

Liable relative payments - non-periodical payments

What is a non-periodical payment

51736
Treat any liable relative payment that is not a periodical payment as a non-periodical payment or "other payment"1.

1  ESA Regs (NI), reg 119

51737
Examples of non-periodical payments include one-off payments for specific items.  But if the payment is for less than the amount of Employment and Support Allowance that would otherwise be payable it should be treated as a periodical payment.


Example 1


Clayton is the father of Amina's child.


He makes a payment of £120 for a baby buggy.


Amina claims Employment and Support Allowance.  The amount of income-related Employment and Support Allowance that is payable without the payment for the baby buggy is £74.


The decision maker decides that the payment is a non-periodical payment.


Example 2


Roger is the father of Linda's child.


He makes a one off payment of £35 for Linda and her child.


Linda claims Employment and Support Allowance.  The amount of income-related Employment and Support Alllowance that is payable without the payment is £40.


The decision maker decides the payment is a periodical payment.

Should all of a payment be taken into account as a non-periodical payment

51738
Decision makers should not always take the full amount of a payment into account as a non-periodical payment.  Calculate the amount as follows

1.
take into account as a liable relative payment the amount of the payment less
2.
any amount that has been taken into account under any previous Employment and Support Allowance decision or
3.
any amount that has been or is currently being recovered by the decision maker under prevention of duplication of payment rules1 or

4.
any amount that the claimant has spent unless that amount was spent for the purpose of getting or increasing Employment and Support Allowance.

1  SS A (NI) Act 92, sec 72(1)

51739
Consider all the circumstances surrounding the payment when calculating the amount of a non-periodical payment.  Decision makers should not take into account as a liable relative payment any part of a payment spent

1.
clearing outstanding debts that occurred during the marriage or relationship or
2.
paying an amount owed to a solicitor.


51740 - 51745

Periodical payments and any other payment made by a liable relative

Period when non-periodical liable relative payment taken into account

51746
Where a liable relative makes a periodical payment and at the same time an additional payment then the decision maker has to determine whether the weekly periodical payment as calculated in accordance with DMG 51714 - 51717 is less than the total of1
1.
£2 and
2.
the amount of income-related Employment and Support Allowance which would have been paid had the periodical payment not been made.
1  ESA Regs (NI), reg 123(4) & (10)

51747
If the periodical payment is less than the total in DMG 51746 then the decision maker should take the additional payment into account for a period determined by applying the formula1


A



B  - C


Where2

A = the amount of the non-periodical payment


B = the total of £2 and the amount of income-related Employment and Support Allowance which would have been paid had the periodical payment not been made.

C = the weekly amount of the periodical payment.

Any fraction has to be treated as a fraction of a week3.
1  ESA Regs (NI), reg 123(5);  2  reg 123(10);  3  reg 123(9)

Example


Marie has an applicable amount of £65.45 but receives income-related Employment and Support Allowance of £40.45 a week because she is in receipt of a periodical liable relative payment of £25 a week.  She receives a non-periodical liable relative payment of £500 in addition to the periodical liable relative payment of £25 a week.


The decision maker decides that the periodical payment of £25 is less than £67.45 (the total of £2 + £65.45).


The decision maker then has to determine the period for which the additional payment of £500 is to be taken into account.  The decision maker applies the formula in DMG 51747 where


A = £500


B = £67.45 (£2 + £65.45)


C = £25


This gives an answer of 11.77 (£500 ÷ (£67.45 - £25)).  The decision maker takes the payment into account for 11 weeks at £42.45 and 1 week at £33.05.  The weekly amount of the payment in addition to the periodical liable relative payment ends Marie’s entitlement to Employment and Support Allowance.

The weekly amount of the non-periodical payment

51748
The weekly amount of the non-periodical payment is equal to the divisor used to calculate the period for which it is taken into account1.  This will be the total of

1.
£2 and the amount of income-related Employment and Support Allowance which would have been paid had the periodical payment not been made less
2.
the weekly amount of the periodical payment in payment.

1  ESA Regs (NI), reg 124(5)

When should the decision maker start taking a non-periodical payment into account

51749
The period during which the non-periodical payment should be taken into account should begin on the date the payment is treated as paid1.

1  ESA Regs (NI), reg 123(8)

Periodical payments change while a non-periodical payment is being taken into account

51750
If subsequent periodical payments change, the balance (if there is any) of the non-periodical payment has to be taken into account.  The number of weeks for which it is taken into account is determined by the formula1



D

B - E


Where2

B = the total of £2 and the amount of income-related Employment and Support Allowance which would have been paid had the periodical payment not been made

D = the balance (if any) of the non-periodical payment


E = the weekly amount of any subsequent periodical payment.

1  ESA Regs (NI), reg 123(7);  2  reg 123(10)


Example


Marie has had her award of income-related Employment and Support Allowance ended in the circumstances explained in the example to DMG 51747.  Two weeks later she contacts the Department to reclaim Employment and Support Allowance and says that her regular periodical payment of £25 has now changed to just £5.


The decision maker has to re-determine the period for which the non-periodical payment is to be taken into account.  The decision maker performs the calculation in DMG 51750 where


B = £67.45 (£2 + £65.45)


D = £415.10 (£500 – ( 2 x £42.45))


E = £5


This gives a period of 6.64 weeks (£415.10 ÷ (£67.45 - £5)).  The decision maker therefore continues to take the non-periodical payment into account but for a period of 7 weeks not 12 as originally determined.
51751
The period for which a change is said to occur begins on the first day of the benefit week in which the change took place1.  However, the day on which the non-periodical payment is treated as paid is still the first day of the benefit week in which it was received (see DMG 51749).

1  ESA Regs (NI), reg 123(8)

Periodical payments cease while a non-periodical payment is being taken into account

51752
Where the liable relative stops making periodical payments, the remaining balance (if there is one) of any non-periodical payment has to be taken into account.  In order to determine the number of weeks for which the non-periodical payment is taken into account, the decision maker should divide that remaining balance (if there is one) by1
1.
£2 and
2.
the amount of income-related Employment and Support Allowance which would have been paid had the liable relative payment not been made.
1  ESA Reg (NI)s, reg 123(6) & (3)

51753
The calculation to re-determine the period over which the non-periodical payment is taken into account begins on the first day of the benefit week in which the payment ceased1.

1  ESA Regs (NI), reg 123(8)


Example


Marie has had her income-related Employment and Support Allowance award ended in the circumstances described in the example to DMG 51747.  2 weeks after her award of income-related Employment and Support Allowance has ended, Marie informs the decision maker that she is no longer in receipt of the periodical payment of £25 and reclaims Employment and Support Allowance.

The decision maker has to determine the period for which the non-periodical payment is to be taken into account.  The balance of the payment is £415.10.  This figure is divided by the aggregate of


£2 + £65.45 = £67.45


then

£415.10 ÷ £67.45 = 6.15

The decision maker determines that the non-periodical payment should be taken into account at a rate of £67.45 for a further 6 weeks and the balance of £10.40 (£415.10 - (6 x £67.45)) would be treated as income if Marie reclaims income-related Employment and Support Allowance in week 7.


51754 - 51755
Periodical payments not being made when a non-periodical payment is received

Weekly amount of non-periodical payment for claimants

51756
If a non-periodical payment is made and periodical payments are not being made, the amount that should be taken into account each week is1 the total of

1.
£2 and
2.
the amount of income-related Employment and Support Allowance which would have been paid had the liable relative payment not been made.
1  ESA Regs (NI), reg 124(5) & 123(3)

Period over which a non-periodical payment is taken into account

Non-periodical payments made for the claimant

51757
If a non-periodical payment is made1 then it is taken into account for the number of weeks obtained by dividing the payment by the total of2
1.
£2 and
2.
the amount of income-related Employment and Support Allowance which would have been paid had the liable relative payment not been made.

Any fraction is to be treated as a fraction of a week3.

1  ESA Regs (NI), reg 123(1);  2  reg 123(2) & (3);  3  reg 123(9)


Example


Jess is currently in receipt of income-related Employment and Support Allowance of £35 a week.  She receives a payment from her ex-partner of £120.  The decision maker determines that this is a non-periodical payment.  To decide the period over which it is taken into account the decision maker divides £120 by

1.
£2 and
2.
£35.

The payment of £120 is therefore divided by £37 (£2 + £35).


This gives 3.24 (£120 ÷ £37).  The decision maker takes the payment into account for the first 3 weeks at a weekly rate of £37.00.  The balance of £9 is taken into account in the 4th week.  If Jess becomes re-entitled to income-related Employment and Support Allowance in week 4, the decision maker will have to take into account the balance of £9.
When should the decision maker start to take the non-periodical payment into account

51758
The period over which the non-periodical payment should be taken into account begins on the date the payment is treated as paid1.

1  ESA Regs (NI), reg 123(8)


51759

Date a non-periodical payment is treated as paid

Non-periodical payment made before the first benefit week of the claim

51760
If a non-periodical payment is made before the first benefit week of the claim treat it as paid on the day in the week in which it is paid that corresponds to the first day of 


the benefit week.  This rule does not apply if the payment is made during a period in which a previous non-periodical payment is being taken into account1.

1  ESA Regs (NI), reg 125(2)(a) & (3)

Non-periodical payment made during the course of an award of income-related Employment and Support Allowance

51761
If a non-periodical payment is made during the period of an award it should be treated as paid on the first day of

1.
the benefit week in which it was paid or
2.
a subsequent benefit week if it is not practicable to take the payment into account straight away1.


Consider the method of payment of Employment and Support Allowance when deciding if it is not practicable to take a payment into account straight away.  See DMG 51729 for examples.


These rules do not apply if the payment is made during a period in which a previous non-periodical payment is being taken into account.

1  ESA Regs (NI), reg 125(2)(a) & (b)

Non-periodical payment made during a period where a previous non-periodical payment is already being taken into account

51762
If a non-periodical payment is made during the period in which a previous non-periodical payment is being taken into account treat it as paid on the first day following that period1.

1  ESA Regs (NI), reg 125(3)



51763 - 51795

Chapter 52 - Capital
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Capital paid by instalments

52377
The value of the right to receive any outstanding instalments is disregarded indefinitely if capital is due to be paid by instalments1.


Note :  Depending on the circumstances payments of instalments can be taken into account as capital or income (see DMG 52380).

1  ESA Regs (NI), Sch 9, para 21

Capital which is not sterling

52378
Bank charges and commission which are payable when changing capital which is not paid as sterling into sterling are disregarded indefinitely1.  For example, if people get capital of 3,000 Canadian dollars they will have to pay commission when the dollars are changed into British money, so the commission is disregarded.

1  ESA Regs (NI), Sch 9, para 26

Capital which is treated as income

The law

52379
Capital which is treated as income under Employment and Support Allowance legislation1 is disregarded as capital indefinitely2.

1  ESA Regs (NI), reg 105 & 137;  2  Sch 9, para 25

Capital paid by instalments - claimant and partner

52380
For claimants and partners capital which is payable by instalments is treated as income if on the date of

1.
the first day in respect of which income-related Employment and Support Allowance is payable or date that the claim is determined, whichever is earlier or
2.
in the case of a supersession, the date of that supersession


the total of the amount of the instalments outstanding and the amount of a person's other capital is more than £16,000 as calculated in accordance with the guidance in this Chapter1.

1  ESA Regs (NI), reg 105(1)


52381

Payment made under an annuity contract

52382
Payments made under an annuity contract1 are treated as income.

1  ESA Regs (NI), reg 105(2)
Earnings

52383
Any earnings which are not income are treated as income1.

1  ESA Regs (NI), reg 105(3)

52384

Personal injury payments

52385
Any periodical payments (but not any payments treated as capital) received by the claimant as a result of an agreement or court order are treated as income if the payments are a consequence of any personal injury sustained by the claimant1.  The meaning of made as a consequence of a personal injury can include where the claimant’s solicitor fails to secure the personal injury payment and the claimant sues their solicitor for professional negligence and receives a compensation payment to the value of what they should have received.  However if any damages are also paid for any additional loss created by the professional negligence then this would not be disregarded.
1  ESA Regs (NI), reg 105(4)


Example

Lucinda was injured in a car accident and can no longer work.  She is in receipt of income-related Employment and Support Allowance.  The court ordered that regular payments of £3,000 should be paid to Lucinda as a result of her injuries.  The decision maker treats these payments as income but the payments are subject to a disregard (see DMG Chapter 51).
Student loans

52386
A student loan paid under education law1 is treated as income2.

1  Education (Student Support) (Northern Ireland) Order 1998, art 3;
Teaching & Higher Education Act 1998, sec 22;  Education (Scotland) Act 1980, sec 73(f), 73B & 74;
Students’ Allowances (Scotland) Regs 2007, reg 4(1)(c);  2  ESA Regs (NI), reg 137(1)

Dwelling occupied as the home

The law

52387
The dwelling occupied as the home is disregarded indefinitely.  Only one dwelling can be disregarded1.  However in some circumstances, more than one property can be the dwelling occupied as the home2 (see DMG 52397 et seq).

1  ESA Regs (NI), Sch 9, para 1;  2  Secretary of State v. Miah;  R(JSA) 9/03

Meaning of dwelling

52388
Dwelling means any residential accommodation.  The place can be

1.
all or part of a building and
2.
separate and self-contained or not separate and not self-contained1.

1  ESA Regs (NI), reg 2(1)

Meaning of dwelling occupied as the home
52389
Dwelling occupied as the home means


1.
the dwelling and any

1.1
garage

1.2
garden

1.3
outbuildings normally occupied by the claimant as the home, including any part thereof not so occupied which it is impracticable or unreasonable to sell separately together with


2.
any agricultural land adjoining that dwelling and any land not adjoining that dwelling which it is impracticable or unreasonable to sell separately1.

1  ESA Regs (NI), reg 2(1)

Onus of proof

52390
The person owning the property has to show what part of the property is occupied as the home.

52391
The decision maker has to show

1.
what part of the property can be sold separately and
2.
if it is reasonable for it to be sold separately1.

1  R(SB) 27/84


Example


Jack makes a claim for Employment and Support Allowance.  He lives with his civil partner, Kevin, in a house with a garden and paddock.  The paddock can be sold separately but Jack says it is not reasonable for it to be sold separately.  He provides medical evidence that Kevin suffers from depression and walking in the paddock has a therapeutic benefit for him.  The decision maker therefore decides that the paddock is part of the dwelling occupied as the home because it is not reasonable for it to be sold separately.

52392
The decision maker may need expert advice, for example from a surveyor, to show the part can be sold separately.  Separate guidance sets out those cases where decision makers may require such expert advice (see DMG 52647).

52393
The decision maker does not need to get expert advice if

1.
there is evidence which shows the part cannot be sold separately even if it has a separate value, for example if the deeds of the property say it has to be sold as one unit the part would be the dwelling occupied as the home or
2.
the decision maker decides it is not reasonable for the part to be sold separately.

Dwelling which has not been occupied as the home

52394
A dwelling which

1.
has been bought and
2.
has not been lived in as the home by the claimant or any member of the claimant's family cannot be disregarded1 as the dwelling occupied as the home.

1  R(SB) 27/84

Dwelling not occupied as the home for a time

52395
A dwelling which is usually occupied as the home is disregarded if

1.
it is not occupied for a time and
2.
the intention is to return to live in the dwelling as the home.


For example, if a person goes into residential care on a temporary basis and intends to return to the house which the person usually occupies as the home, the house is disregarded.


52396

More than one property owned
52397
If a claimant owns more than one property, the decision maker will have to decide whether each property can be disregarded as the dwelling occupied as the home.  Where a claimant has only one home that is spread over two physical buildings the decision maker should decide that each is the dwelling occupied as the home if each is normally occupied by the claimant.

52398
Factors the decision maker should consider when deciding whether the claimant has only one home are

1.
the proximity of the properties, the closer properties are to each other the more likely they are to be one home

2.
who lives in each property, for example whether

2.1
each property is occupied by members of the claimant’s family (see DMG Chapter 43) or

2.2
one of the properties is occupied solely by non-dependants

3.
the reason for the purchase of more than one property, for example whether it was

3.1
to avoid statutory overcrowding1 or

3.2
an investment opportunity or

3.3
to have a

3.3.a
weekend retreat or

3.3.b
country cottage.


If 2.2, 3.2 or 3.3 apply, the decision maker should decide that the claimant does not have only one home and therefore only one property would be disregarded as the dwelling occupied as the home.

1  Housing Act 1985, sec 325 & 326;  Secretary of State v. Miah;  R(JSA) 9/03


Note :  The definition of “statutory overcrowding” is not covered by legislation in Northern Ireland.  However this decision will be made on the same grounds quoted in the Housing Act 1985, by a designated officer of the Northern Ireland Housing Executive.

52399
When considering whether the claimant normally occupies more than one property as his home, the decision maker should decide that the claimant’s home is the place where he

1.
lives

2.
eats

3.
sleeps

4.
bathes

5.
relaxes

6.
enjoys family life.


Example 1

Iain and Sharon have 11 children, 8 of whom are at school and 3 of whom are in work.  They all lived in a 3 bedroomed house.  When Iain and Sharon are advised of the rules of statutory overcrowding they purchase another 3 bedroomed house in the same street.  There are 2 other properties between the houses Iain and Sharon own.  Sharon and the 5 youngest children continue to live in the original house and the other children go to live in the newly purchased house.  Iain lives, sleeps, eats, bathes, relaxes and enjoys with his family the original house 4 days a week and the newly purchased house 3 days a week.  Iain becomes ill and claims Employment and Support Allowance.  The decision maker decides that Iain normally occupies both houses.  The decision maker also decides that both houses are disregarded as the dwelling occupied as the home.


Example 2

Claire lives in Bangor and is in receipt of income-related Employment and Support Allowance.  She inherits a cottage in Ballycastle.  Claire has relatives who live in Ballycastle.  She therefore decides to keep the cottage for her use when she visits her relatives.  The decision maker decides that the cottage in Ballycastle is not disregarded as the dwelling occupied as the home.


Example 3

Bruce owns a house in Enniskillen.  He gets a job in Belfast and buys a flat there to live in during the week.  He spends the weekends at his house in Enniskillen.  Bruce falls ill and returns to Enniskillen to claim Employment and Support Allowance.  He states he will live in Enniskillen but will visit his flat once a month in order to maintain it and possibly look for work in Belfast.  The decision maker decides that Bruce does not normally occupy the flat in Belfast.  The decision maker also decides that the flat in Belfast is not disregarded as the dwelling occupied as the home.


Example 4

Adam is single.  He lives at 25 Station Road which is a semi-detached house.  The house adjoining his, 27 Station Road, comes on the market after being uninhabited for 2 years.  It is in a derelict condition.  Adam buys it cheaply.  He sometimes sleeps and eats at 27 Station Road while he undertakes the necessary repairs in order to let or sell it but he spends most of his time at 25 Station Road.  Adam then suffers an injury at work and claims Employment and Support Allowance.  The decision maker decides that as Adam purchased 27 Station Road as an investment it is not disregarded as the dwelling occupied as the home.


Example 5


Peter and his wife Shelley live in a 4 bedroomed house.  They have 12 children.  To avoid statutory overcrowding, Peter and Shelley buy another house in the street where they live.  Their 4 eldest children, all of whom are aged over 21 live in this other house and Peter, Shelley and their other children do not spend any time there.  Peter makes a claim for Employment and Support Allowance.  The decision maker decides that only the house where Peter and Shelley live can be disregarded as the dwelling occupied as the home.

Future interests in capital

52400
A future interest in property of any kind is disregarded indefinitely.  This does not apply to an interest in real property (see DMG 52020 4.) on which a person has given another person a continuing

1.
lease or sub-lease or
2.
tenancy or sub-tenancy1.
1  ESA Regs (NI), Sch 9, para 9

52401
For example

1.
a person's contingent or reversionary interest in a trust is disregarded up to the time the person gets the interest because a contingent or reversionary interest is a future interest

2.
capital which is due now and which has not been paid is not disregarded because a person has current rights to that capital and so it is not a future interest

3.
a house which a person owns and has leased to another person is not disregarded because the disregard does not apply to real property that is let.


52402

Income payable in a country outside of the UK

52403
The value of the right to receive earnings from employment or other income is disregarded indefinitely if they are

1.
payable in a country outside of the UK (see DMG 070880) and
2.
disregarded when working out the amount of earnings or income for the time during which they cannot be transferred to the UK from that country due to a ban1.

1  ESA Regs (NI), Sch 9, para 19
Life insurance policies

The law

52404
The surrender value of any policy of a life insurance still in force is disregarded indefinitely1.
1  ESA Regs (NI), Sch 9, para 20

Meaning of a policy of life insurance
52405
A policy of life insurance means a written document which says a payment of money will be made

1.
on death (but not one which says payment is made only if the death is accidental) or
2.
if death happens

2.1
in certain circumstances or
2.2
during the period a person has agreed to pay premiums1.

1  ESA Regs (NI), reg 2(1)

Investments which include life insurance

52406
Investments which include some life insurance are disregarded indefinitely if the agreement states how payment on death is worked out.  It does not matter whether the amount paid on death is

1.
more than or
2.
equal to or

3.
less than


the amount the person would get if the investment is surrendered the day before the date of death1.

1  R(IS) 7/98

Life interest

52407
The value of the right to receive income under a life interest is disregarded indefinitely1.

Note :  Payments of income under a life interest are taken into account as income.

1  ESA Regs (NI), Sch 9, para 18

Money deposited with a housing association

52408
Money deposited with a housing association is disregarded indefinitely if the money has to be deposited as a condition of living in the home1.


Note :  A different disregard applies if the money deposited is to be used to buy another home (see DMG 52532 - 52534).

1  ESA Regs (NI), Sch 9, para 13(a)
Occupational pensions

The law

52409
The value of the right to receive an occupational pension is disregarded indefinitely1.

1  ESA Regs (NI), Sch 9, para 28

Meaning of occupational pension
52410
Occupational pension means a

1.
pension or
2.
periodical payment


under an occupational pension scheme.  But it does not include discretionary payments made from a fund which is for the relief of hardship in particular cases1.

1  ESA Regs (NI), reg 2(1)

Health in pregnancy grant

52411
The grant is payable to every woman from the 25th week of pregnancy after they have had appropriate health advice from a health professional.  It is a one off non-taxable payment and should be disregarded when calculating the capital of the claimant1.

1  ESA Regs (NI), Sch 9, para 38A
Payment for attending court

52412
A payment made to a juror or witness for attending court is disregarded indefinitely but not if the payment is compensation for

1. loss of earnings or

2.
benefit payable under social security law1.

1  ESA Regs (NI), Sch 9, para 34
Payment for loss of Housing Benefit

52413
A payment made by the decision maker to compensate for the loss of all or some of the Housing Benefit a person can get is disregarded indefinitely1.

1  ESA Regs (NI), Sch 9, para 33


52414
Payment for personal injury

The law

52415
The value of

1.
a trust if the funds of which it consists come from a payment made because of a personal injury and
2.
the right to receive payment from that trust


are disregarded indefinitely where the payment is made as a result of an injury to either the claimant or partner1.  For example, the value of a payment made by the Compensation Agency is disregarded if held on trust and so is the value of the right to receive payment from the trust.  A trust exists if there is a separation of legal ownership and beneficial ownership of the payment.  The disregard can apply even if there is no written trust document.

Note 1 :  Payments of income from the trust are income from capital and are taken into account as income and not capital.  (See DMG Chapter 51 for how to treat such payments.)


Note 2 :  This disregard does not apply if the injury was to a claimant’s deceased partner2.


Note 3 :  A payment made in relation to the costs of care associated with an unwanted child in a “wrongful birth” case is a payment made because of a personal injury, for instance in the case of a failed sterilisation or vasectomy.

1  ESA Regs (NI), Sch 9, para 16;  2  R(IS) 3/03

52416
For payments not held on trust see DMG 52503.

The Children’s Memorial Trust

52417
The Children’s Memorial Trust was set up as a result of Court action taken by parents of deceased children whose organs were retained by Alder Hey hospital without agreement.  Payments are made from the Children’s Memorial Trust to the parents in respect of each child.  Where people can show that they have received a payment from the Children’s Memorial Trust under the “Heads of Agreement” in relation to the Court action, the payment will be made in consequence of a personal injury to them.  The value of a payment made by the Children’s Memorial Trust is disregarded indefinitely if held on trust.  The value of the right to receive payment from the Children’s Memorial Trust is also disregarded indefinitely.

Payment in kind

52418
A payment in kind is disregarded indefinitely if made by


1.
a charity


2.
the Macfarlane Trust (see DMG 52458)

3.
the Macfarlane (Special Payments) Trust (see DMG 52459)

4.
the Macfarlane (Special Payments) (No. 2) Trust (see DMG 52460)
5.
the Fund (see DMG 52461)

6.
the Eileen Trust (see DMG 52462)

7.
MFET Limited (see DMG 52463)
8.
the Independent Living Fund (2006) (see DMG 52448)1.
1  ESA Regs (NI), Sch 9, para 31

Payment made by the Health and Social Services Board or Health and Social Services trust under child care law

52419
A payment of capital made by the Health and Social Services Board or Health and Social Services trust under child care law1 is disregarded indefinitely2.

1  Children (NI) Order 95, art 18, 34C, 34D  & 35A;  2  ESA Regs (NI), Sch 9, para 22(1)

52420
Where

1.
a former child (aged 18+) who was in the claimant’s care still lives with the claimant and
2.
the Health and Social Services Board or Health and Social Services trust makes a lump sum payment under certain child care law1 to the former child in care and
3.
the former child in care passes the payment on to the claimant


that sum received by the claimant is disregarded indefinitely2, when calculating the claimant’s capital.

1  Children (NI) Order 95, art 34D;  2  ESA Regs (NI), Sch 9, para 22(2) & (3)

Payment made to disabled persons to obtain or retain employment

The law

52421
Any payment (other than a training allowance) made by the Department or some other person under the law governing the employment of disabled people1 to help disabled people obtain or retain employment despite their disability is disregarded indefinitely2.


Note :  See DMG 52505 for guidance on payments made to disabled people under employment and training law.

1  Disabled Persons (Employment) Act (NI) 1945;  2  ESA Regs (NI), Sch 9, para 41
Schemes which help disabled people obtain or retain employment

52422
There are three special schemes which help disabled people obtain or retain employment.  These are the

1.
business on own account scheme that helps a disabled person set up in business if they cannot get any other type of work

2.
personal reader service scheme that helps a blind person employ a reader

3.
fares to work scheme that helps certain disabled people who cannot use public transport to get to work.

Payment made to holders of the Victoria Cross or George Cross

52423
Any payment made to people because they hold the

1.
Victoria Cross or
2.
George Cross


is disregarded indefinitely1.
1  ESA Regs (NI), Sch 9, para 43

52424

Payments from a Health and Social Services Board or Health and Social Services trust in lieu of personal social services

52425
Payments received from a Health and Social Services Board or Health and Social Services trust which are in lieu of personal social services made under specific legislation1 are disregarded indefinitely2.
1  Carers and Direct Payments Act (NI) 2002, sec 8;  2  ESA Regs, Sch 9, para 52

Payments under the Supporting People programme

52426
Payments under the Supporting People programme are disregarded indefinitely1.  The disregard applies in respect of any payment made by the Northern Ireland Housing Executive to or on behalf of the claimant or partner relating to a service which is

1.
provided to develop or

2.
to sustain the capacity of


the claimant or partner to live independently in their accommodation.

1  ESA Regs (NI), Sch 9, para 51
Personal pensions

The law

52427
The value of

1.
the right to receive a personal pension and
2.
any funds held under a personal pension scheme


is disregarded indefinitely1.

1  ESA Regs (NI), Sch 9, para 28 & 29

Meaning of personal pension scheme

52428
Personal pension scheme1 means a
1.
personal pension scheme as stated in pensions law2
2.
an annuity contract or trust scheme approved under tax law3
3.
personal pension scheme approved under tax law4.

1  ESA Regs (NI), reg 2(1);  2  Pension Schemes (NI) Act 1993, sec 1;
3  Income and Corporation Taxes Act 1988, Part XIV, Chapter III, sec 620, 621 or 622(3);  Finance Act 2004, Sch 36
4  Income and Corporation Taxes Act 1988, Part XIV, Chapter IV


52429 - 52430

Personal possessions

52431
Personal possessions such as clothing, jewellery, and cars are disregarded indefinitely (but see DMG 52432)1.

1  ESA Regs, Sch 9, para 14

52432
Personal possessions are not disregarded if people buy them to reduce the amount of capital they have so that they can get


1.
Employment and Support Allowance, Jobseeker’s Allowance or Income Support or

2.
more Employment and Support Allowance, Jobseeker’s Allowance or Income Support1.
1  ESA Regs (NI), Sch 9, para 14

Premises lived in by a partner or relative

The law

52433
Premises, such as a house or flat are disregarded indefinitely if they are occupied in whole or in part as the home by a

1.
partner or relative of a single claimant or any member of the family and the partner or relative
1.1
has reached the qualifying age for State Pension Credit or
1.2
is incapacitated or
2.
former partner of the claimant and the claimant and former partner are not estranged, divorced or former civil partners whose partnership has been dissolved1.


Note :  A claimant and former partner who are separated are not necessarily estranged.

1  ESA Regs (NI), Sch 9, para 4


Example


Max is in receipt of income-related Employment and Support Allowance.  He goes into residential care and his wife Sheila remains in their marital home.  Sheila visits Max on a regular basis.  The decision maker decides that Max and Sheila are not estranged.

Meaning of relative
52434
Relative1 means a

1.
parent including an adoptive parent2
2.
parent-in-law

3.
son

4.
son-in-law

5.
daughter

6.
daughter-in-law

7.
step-parent

8.
step-son

9.
step-daughter

10.
brother

11.
sister

12.
grand-parent

13.
grand-child

14.
uncle

15.
aunt

16.
nephew

17.
niece

18.
the wife, husband or civil partner of any of the persons at 1. to 11. who lives in the same household as that person

19.
a person who lives together with any of the persons listed at 1. to 11. as their wife, husband or civil partner2.
1  ESA Regs (NI), reg 2(1);  2  R(SB) 22/87

52435
A person included under DMG 52434 18. and 19. ceases to be a relative if the wife, husband or civil partner they live with together dies.


52436

Is the person incapacitated

52437
The law does not say what incapacitated means.  The decision maker has to decide if partners or relatives are incapacitated and may decide they are where they

1.
are receiving

1.1
Attendance Allowance

1.2
Constant Attendance Allowance
1.3
Disability Living Allowance

1.4
disability element of Working Tax Credit

1.5
Incapacity Benefit

1.6
Employment and Support Allowance

1.7
Severe Disablement Allowance

1.8
Statutory Sick Pay

1.9
a benefit similar to the ones at 1.1 to 1.8 or
2.
are not receiving any of the benefits at 1. but they qualify for any one of them because of the illness or disability they have.

What the decision maker decides if only part of the premises are occupied as the home

52438
The decision maker has to decide if

1.
any part of the premises can be sold separately and
2.
it is reasonable for it to be sold separately

if the partner or relative only lives in part of the premises as the home.


For example, when a relative lives in the farmhouse as the home and the premises are the farmhouse and farm land.

Rent

52439
The value of the right to receive rent is disregarded indefinitely but not when a person has a reversionary interest in the property for which the rent is due1.

1  ESA Regs (NI), Sch 9, para 30

52440
For example, under the terms of Ernest's will

1.
Charlotte is left for the duration of her life the right to the rents from a cottage which is leased and

2.
Percy is left the

2.1
cottage subject to the lease and
2.2
right to the rents from the cottage subject to Charlotte's right to those rents for the duration of her life.


Charlotte has a life interest in the cottage because of her right to the rents for the duration of her life.  Percy has a reversionary interest in the cottage because it is leased.  The value of Charlotte's right to the rents is disregarded until she dies because her interest in the cottage is not reversionary.  When Charlotte dies the value of Percy's right to the rents is not disregarded because his interest in the cottage is reversionary.

Social fund payments

52441
A Social Fund payment made under social security law1 is disregarded indefinitely2.  This does not apply to a payment made from the European Social Fund.

1  SS C&B (NI) Act 92, Part VIII;  2  ESA Regs (NI), Sch 9, para 23

Tax refunds

52442
A refund of tax which is deducted under tax law1 from the interest on a loan is disregarded indefinitely if the loan is used to

1.
buy or acquire any interest in the dwelling which is lived in as the home or
2.
pay for repairs and improvements to such a home2.

1  Income and Corporation Taxes Act 1988, sec 369;  2  ESA Regs (NI), Sch 9, para 24
The Independent Living Fund (2006)

The law

52443
One-off payments made from the Independent Living Fund (2006) are disregarded indefinitely1.


Note :  If the payments are made regularly they are income and the decision maker should decide if they can be disregarded before working out the amount of income.

1  ESA Regs (NI), Sch 9, para 27(1)



52444 - 52447

Meaning of the Independent Living Fund (2006)

52448
The Independent Living Fund (2006) was set up on 10.4.06 between the Secretary of State on the one part and Margaret Rosemary Cooper, Michael Beresford Boyall and Marie Theresa Martin on the other part1.

1  ESA Regs (NI), reg 2(1)

Payment included with other capital

52449
If the payment is included with other capital the disregard does not apply to the other capital.

52450
If money is withdrawn from an account which includes the payment and other capital accept the money withdrawn is from the other capital and not the payment.  If there is evidence to show the money withdrawn is from the payment and not the other capital accept that evidence.

Payments in kind

52451
If payment is made in kind see DMG 52418.

52452

The Macfarlane Trusts, the Fund, the Eileen Trust, MFET Limited, the Skipton Fund or the London Bombings Relief Charitable Fund
The law

52453
One-off payments made from the Trusts (see DMG 52457) are disregarded indefinitely1.


Note :  If the payments are made regularly they are income and the decision maker should decide if they can be disregarded before working out the amount of income.

1  ESA Regs (NI), Sch 9, para 27(1)
52454
A payment from money which a person gets from the Trusts is disregarded indefinitely if the payment is made

1.
by or on behalf of the person who got the money from the Trusts and that person

1.1
has haemophilia or is a qualifying person or
1.2
had haemophilia or was a qualifying person if the person has died and
2.
to or for the benefit of

2.1
a partner or former partner of the person who got the money from the Trusts and they are not estranged, divorced or part of a dissolved civil partnership or if the person has died, were not estranged, divorced or part of a dissolved civil partnership at the time of death or

2.2
a child or young person who

2.2.a
is a member of the family of the person who got the money from the Trusts or
2.2.b
was a member of that person's family and is a member of the claimant's family1.


The disregard does not apply if the person to whom or for whose benefit the payment is made is a child or young person and that person is no longer a child or young person.
1  ESA Regs (NI), Sch 9, para 27(2)
52455
A payment from money which a partner or former partner gets from the Trusts is disregarded indefinitely if the payment is made

1.
by or on behalf of a partner or former partner of a person who

1.1
has haemophilia or is a qualifying person or
1.2
had haemophilia or was a qualifying person if the person has died


and they are not estranged, divorced or part of a dissolved civil partnership or were not if the person has died and
2.
to or for the benefit of

2.1
a person who has haemophilia or is a qualifying person or

2.2
a child or young person who

2.2.a
is a member of the person's at 2.1 family or
2.2.b
was a member of that person's family and is a member of the claimant's family1.


This disregard does not apply if the person to whom or for whose benefit the payment is made is a child or young person and that person is no longer a child or young person.
1  ESA Regs (NI), Sch 9, para 27(3)
52456
Any capital the person gets from the income or capital of the payment

1.
from the Trusts or
2.
at DMG 52450

is disregarded indefinitely1.

1  ESA Regs (NI), Sch 9, para 27(6)

Example


Georgia is in receipt of income-related Employment and Support Allowance.  On 5 March she gets a one-off payment of £15,000 from the Fund.  She opens a building society account with the money.  She has no other capital.  The decision maker decides that the money in the building society account is disregarded.  On 1 April Georgia withdraws all the money and the interest it has made and buys some shares. The decision maker decides that the value of the shares is disregarded indefinitely.

The Trusts

52457
The Trusts means the

1.
Macfarlane Trust

2.
Macfarlane (Special Payments) Trust

3.
Macfarlane (Special Payments) (No. 2) Trust

4.
the Fund
5.
Eileen Trust

6.
MFET Limited
7.
the Independent Living Fund (2006)
8.
Skipton Fund and
9.
London Bombings Relief Charitable Fund1.

1  ESA Regs (NI), Sch 9, para 27(1) & para 27(7)

The Macfarlane Trust
52458
The Macfarlane Trust is the name of a charitable trust set up with part of the money being given by the Secretary of State to the Haemophilia Society for the relief of poverty or distress among those suffering from haemophilia1.

1  ESA Regs (NI), reg 2(1) & Sch 9, para 27(1)

The Macfarlane (Special Payments) Trust
52459
The Macfarlane (Special Payments) Trust is the name of a discretionary trust set up on 29.1.90 with part of the money being given by the Secretary of State for the benefit of certain people who are affected by haemophilia1.

1  ESA Regs (NI), reg 2(1)

The Macfarlane (Special Payments) (No. 2) Trust
52460
The Macfarlane (Special Payments) (No. 2) Trust is the name of a discretionary trust set up on 3.5.91 with part of the money being given by the Secretary of State for the benefit of certain people who are affected by haemophilia and other people1.  The other people are people who

1.
have become infected with Human Immunodeficiency Virus or
2.
were at risk of infection


because of contact with haemophiliacs.

1  ESA Regs (NI), reg 2(1)

The Fund
52461
The Fund is money made available from time to time by the Secretary of State for the benefit of people who satisfy the terms of the scheme which was set up in Scotland on 10.4.92 and elsewhere on 24.4.921.  It benefits non-haemophiliacs who were infected with Human Immunodeficiency Virus whilst undergoing treatment by National Health Service blood or tissue transfer or blood products.  It makes one-off payments.

1  ESA Regs (NI), reg 2(1)

The Eileen Trust
52462
The Eileen Trust is the name of a charitable trust set up on 29.3.93 with money given by the Secretary of State for the benefit of persons who satisfy the terms of the trust1.  It further benefits non-haemophiliacs who benefit under the Fund.  It makes payment for occasional or continuing need.

1  ESA Regs (NI), reg 2(1)

MFET Limited

52463
The Department of Health funds an organisation called MFET Limited1 to provide financial help to people who have been infected with Human Immunodeficiency Virus as a result of treatment with NHS blood or blood products.

1  ESA Regs (NI), reg 2(1)

The Skipton Fund
52464
The Skipton Fund is the Skipton Fund Limited which was incorporated on 25.3.04 to administer an ex-gratia payment scheme for the benefit of people suffering from Hepatitis C and other people eligible for payment in accordance with the scheme’s provisions1.  The ex-gratia payments will be a

1.
lump sum payment of £20,000 to people infected with Hepatitis C and

2.
further payment of £25,000 to people who develop advanced liver disease.


Note 1:  No payments will be made in respect of people who died before 29.8.03 or recover from Hepatitis C naturally.


Note 2:  Where a person who is entitled to an ex-gratia payment dies on or after 29.8.03 but before a payment can be made, the payment will be made to that person’s dependants.

1  ESA Regs (NI), reg 2(1)

The London Bombings Relief Charitable Fund
52465
The London Bombings Relief Charitable Fund1 was established on 11.7.05 following the terrorist attacks carried out in London on 7.7.05.  People who were bereaved, or who suffered injury, received lump sum payments from the London Bombings Relief Charitable Fund ranging between £3,000 and £25,000.

1  ESA Regs (NI), reg 2(1)

Qualifying person
52466
Qualifying person means a person for whom a payment has been made from the Fund, the Eileen Trust, the Skipton Fund or the London Bombings Relief Charitable Fund1.

1  ESA Regs (NI), reg 2(1)
Evidence

52467
The Secretary of State has agreed the payments from the

1.
Macfarlane Trust

2.
Macfarlane (Special Payments) Trust

3.
Macfarlane (Special Payments) (No. 2) Trust

4.
Fund

5.
Eileen Trust

6.
Skipton Fund

7.
London Bombings Relief Charitable Fund


do not have to be declared if they are kept separate from any other capital the person has.  The person getting the payment is told of this.

52468
Network Support Branch will get information about payments from those trusts or fund if it is needed.  The trustees and the Health and Social Services Board should not be contacted.

Payment included with other capital

52469
If the payment is included with other capital the disregard does not apply to the other capital.

52470
If money is withdrawn from an account which includes the payment and other capital accept the money withdrawn is from the other capital and not the payment.  If there is evidence to show the money withdrawn is from the payment and not the other capital accept that evidence.

Other payments which are disregarded

52471
Other payments are disregarded. If the payment is made

1.
in kind, see DMG 52418 or
2.
to or for the benefit of some other person, see DMG 52485 - 52489.

Payments to persons imprisoned or interned by the Japanese during the Second World War

52472
An ex-gratia payment of £10,000 made by the Secretary of State on or after 1.2.01 in consequence of the imprisonment or internment of

1.
the claimant or
2.
the claimant's partner or
3.
the claimant's deceased spouse or civil partner or
4.
the claimant's partner's deceased spouse or civil partner


by the Japanese during the Second World War is disregarded indefinitely1.

1  ESA Regs (NI), Sch 9, para 46

Example

Jim is receiving income-related Employment and Support Allowance.  His civil partner Albert, has capital of £2,300.  Albert receives a payment of £10,000 because he was interned by the Japanese during the Second World War.  The decision maker decides that the payment of £10,000 received by Albert is disregarded indefinitely.

Payments made to sufferers of variant Creutzfeldt-Jakob disease (vCJD) and their partners

Meaning of “the relevant trust”

52473
The relevant trust means the trust established out of funds provided by the Secretary of State in respect of persons who have suffered or are suffering from variant Creutzfeldt - Jakob disease and their families.  Trustees have discretion to pay compensation from the fund to those eligible1.

1  ESA Regs (NI), Sch 9, para 49(6)

Meaning of “diagnosed person”

52474
Diagnosed person means a person who has been diagnosed as suffering from or who after his death, has been diagnosed as having suffered from variant Creutzfeldt-Jakob disease1.

1  ESA Regs (NI), Sch 9, para 49(6)
52475
Any payments made from the relevant trust to

1.
the diagnosed person or

2.
the partner of the diagnosed person or

3.
the person who was the diagnosed person’s partner at the date of the diagnosed person’s death


is disregarded from the date on which the payment is made until the date on which that person dies1.


Note :  The reference to the surviving partner of the diagnosed person includes someone who would have been the partner but for the diagnosed person being in a residential care home, a nursing home, an Abbeyfield Home or an independent hospital on the date they died2.

1  ESA Regs (NI), Sch 9, para 49;  2  Sch 9, para 49(5)


Example


Thomas died of variant Creutzfeldt-Jakob disease on 25.11.07.  His widow, Helga, makes a claim for Employment and Support Allowance.  On 5.11.08 she receives a payment of £25,000 from the relevant trust.  The decision maker decides that this payment is disregarded for Helga’s lifetime.

52476
Where a payment is made

1.
by a person to whom a payment from the relevant trust has been made or from the estate of such a person or
2.
to

2.1
the partner of the diagnosed person or

2.2
the person who was the diagnosed person’s partner on the date the diagnosed person died


the payment is disregarded indefinitely1.


Note :  The disregard only applies to the extent that the total payments made do not exceed the total of any payments made from the relevant trust.

1  ESA Regs (NI), Sch 9, para 49(3)


Example


Melanie is diagnosed as suffering from variant Creutzfeldt-Jakob disease and on 29.8.05 she receives a payment of £30,000 from the relevant trust.  Melanie dies on 6.7.06 and her husband, David, inherits the payment which has been invested.  On 11.11.08 David claims Employment and Support Allowance.  He declares that he has capital of £31,210 which is the original payment of £30,000 plus £1,210 interest from investing that money.  The decision maker decides that the £30,000 trust payment is disregarded for David’s lifetime but the interest obtained for investing that payment cannot be disregarded.

52477
Trust payments may be made to other relatives of a person diagnosed with variant Creutzfeldt-Jakob disease.  See

1.
DMG 52490 if the payment is made to a parent of the diagnosed person

2.
DMG 52492 if the payment is made to a dependant child or young person who is a member of the diagnosed person's family.

Second World War compensation payments

52478
The amount of a payment, other than a war pension, to compensate for the fact that during the Second World War the person

1.
was a slave labourer or a forced labourer or
2.
suffered property loss or suffered personal injury or

3.
was a parent of a child who died

is disregarded indefinitely.


Note :  Lump sum gratuities paid under the Naval, Military and Air Forces etc. (Disablement and Death) Service Pensions Order 1983 do not fall within the definition of a war pension.  Such payments would be disregarded indefinitely.

52479
The disregard in DMG 52478 applies where the payment is made in respect of the

1.
claimant or
2.
claimant's partner or
3.
claimant's deceased spouse or civil partner or
4.
claimant's partner's deceased spouse or civil partner1.

1  ESA Regs (NI), Sch 9, para 50
Age-related payments

52480
One-off age-related payments are payments of capital.  Decision makers should not take them into account for income-related Employment and Support Allowance purposes1.

1  Age-Related Payments (NI) Order 2004, art 8


Education maintenance allowance payments
52481
Any education maintenance allowance payable under prescribed legislation as

1.
education maintenance allowance1 or

2.
the same as education maintenance allowance2


is disregarded indefinitely3.

1  Education and Libraries (NI) Order 1986, art 50 or 51;  2  E & T Act (NI) 1950, sec 3;  3  ESA Regs (NI), Sch 9, para 48(1)
52482
In addition to the disregard at DMG 52481 any payment made under prescribed legislation1 in respect of a course of study attended by a

1.
child or young person or
2.
person who is receiving an education maintenance allowance as in DMG 52481 above

is also disregarded indefinitely2.

1  Education and Libraries (NI) Order 1986, art 50 or 51;  2  ESA Regs, Sch 9, para 48(2)

52483

Capital disregarded for 52 weeks

Arrears of allowances and benefits
The law

52495
Arrears of certain allowances and benefits are disregarded for 52 weeks from the date the payment of arrears is received1 (but see DMG 52510 if the arrears and any concessionary payment total £5000 or more).  The disregard applies to arrears of

1.
Attendance Allowance2
2.
Constant Attendance Allowance which is paid with a disablement pension because disablement has been assessed at 100%3
3.
Exceptionally Severe Disablement Allowance paid because industrial disablement has been assessed at 100%4
4.
Constant Attendance Allowance and Exceptionally Severe Disablement Allowance paid because the claimant is entitled to workmen's compensation4
5.
an attendance allowance paid under the pneumoconiosis, byssinosis and miscellaneous diseases benefits scheme

6.
payments for attendance under the Civilian's Personal Injury Scheme5 or any similar payment.  These payments are made to people who receive a disability premium because of war injuries suffered as civilians or civil defence volunteers

7.
any payment for attendance which is part of a war disablement pension.  This includes severe disablement occupational allowance paid with Constant Attendance Allowance

8.
the care component of Disability Living Allowance

9.
the mobility component of Disability Living Allowance

10.
Mobility Supplement

11.
Mobility Allowance which people could get under repealed social security law6
12.
Disabled Person’s Tax Credit

13.
Housing Benefit

14.
Working Families’ Tax Credit

15.
Income Support, Family Income Supplement and Supplementary Benefit

16.
income-related Employment and Support Allowance

17.
income-based Jobseeker’s Allowance

18.
Child Tax Credit

19.
Working Tax Credit.

The disregard also applies to a concessionary payment which is made to compensate for arrears of those benefits or allowances.  The disregard applies from the date the concessionary payment is received1.

1  ESA Regs (NI), Sch 9, para 11(1);  2  SS C&B (NI) Act 92, sec 64;  3  sec 104 or 105;
4  Workmen's Compensation Acts 1927 to 1943  Supplementation Regs (NI);
5  Personal Injuries (Civilians) Scheme 1983, art 14, 15, 16, 43 or 44;
6  SS (NI) Act 75, sec 37A
Meaning of concessionary payment

52496
Concessionary payment means a payment made under arrangements made by the Department with the consent of the Department of Finance and Personnel which is charged to a Departmental Expenditure Vote to which payments of benefit under the benefits Acts are charged1.

1  WR Act (NI) 07;  ESA Regs (NI), reg 2(1)
Arrears of payments to certain war widows or surviving civil partners

52497
Payments to certain war widows and surviving civil partners are disregarded for 52 weeks from the date the payment of arrears is received.  The disregard applies to arrears of

1.
a special war widow's or surviving civil partner’s payment which is made to persons whose husband, wife or civil partner died from

1.1
injuries or
1.2
illness

caused by military service which ended before 31.3.73

2.
a supplementary pension paid to a widow or surviving civil partner for

2.1
the disablement or
2.2
death

of service personnel before 1973

3.
a supplementary pension paid to a widow or surviving civil partner under the Personal Injuries (Civilians) Scheme and
4.
a supplementary pension paid to the widow or surviving civil partner of a person

4.1
whose death was caused by service similar to being in the armed forces and
4.2
that service ended before 31.3.73 and

4.3
the payment is equal to the amount in 1. above1.

1  ESA Regs (NI), Sch 9, para 40
Payment for certain travel costs and Health Service charges

52498
Payments and repayments of certain travel costs and Health Service charges are disregarded for 52 weeks from the date the payment or repayment is received.  The disregard applies to

1.
a payment or repayment for

1.1
travel costs to and from hospital for treatment as an in-patient or out-patient

1.2
prescription charges

1.3
sight tests

1.4
glasses

1.5
dental treatment

1.6
wigs

1.7
fabric supports

under prescribed legislation1 and
2.
a payment or repayment made by the Department which is like those at 1.2.

1  Travelling Expenses and Remission of Charges Regulations (NI) 2004, reg 5, 6 or 11;
2  ESA Regs (NI), Sch 9, para 37

Payment made in place of milk, vitamin tokens or healthy start vouchers

52499
A payment made under welfare food law1 in place of

1.
milk tokens or
2.
vitamins or
3.
healthy start vouchers

is disregarded for 52 weeks from the date the payment is received2.

1  SS (NI) Order 88, art 13;  Welfare Food Regulations (NI) 1988, as amended;
The Healthy Start Scheme and Welfare Foods (Amendment) Regulations (NI) 2006;
2  ESA Regs (NI), Sch 9, para 38
Payment to visit a person in custody

52500
A payment made to a person by the Northern Ireland Office to pay for a visit to see someone who is in custody is disregarded for 52 weeks from the date the payment is received1.

1  ESA Regs (NI), Sch 9, para 39
Reduction of liability for rates or council tax

52501
A payment made because of the reduction of liability for rates1, or for the reduction of council tax under local government law2, is disregarded for 52 weeks from the date the payment is received3.


Note :  The amount of council tax a person has to pay is normally reduced if the person can get a reduction. The disregard does not apply in that case. It only applies if a payment is made instead. 

1  Rates (NI) Order 1977, art 30A;  2  Local Government Finance Act 1992, sec 13 or sec 80;  3  ESA Regs, Sch 9, para 35

Payment for personal injury

52502
Any payment made because of a personal injury to the claimant or partner and not placed in trust is disregarded for a period

1.
beginning with the first date of receipt by the claimant or partner of such a payment and

2.
ending when

2.1
the claimant or partner no longer has any part of the payment remaining (including where the claimant or partner has used any part of the payment to buy an asset) or
2.2
52 weeks have elapsed


whichever is the sooner1.

1  ESA Regs (NI), Sch 9, para 17

52503
This 52 week disregard does not apply to

1.
any subsequent payments made as a result of the same injury in DMG 52503 above, whether it is made by the same person or another1 (but the remainder of the existing 52 week period could still be applied) or
2.
payments made from a trust where the funds of that trust come from a personal injury payment to the claimant or partner2.

1  ESA Regs (NI), Sch 9, para 17(2)(b);  2  para 17(2)(d)

Example

Howard is in receipt of income-related Employment and Support Allowance and on 27.11.08 he receives a payment of £10,000 for an injury to his leg caused when it was crushed in a machine at work some 10 months previously.  The decision maker decides that this amount can be disregarded for 52 weeks, until 25.11.09.  On 24.9.09, Howard receives a further payment of £5,000 in respect of the same injury.  The decision maker decides that this payment can only be disregarded for the remainder of the original 52 week period i.e. from 24.9.09 to 25.11.09.
Payments made under employment and training law

52504
Certain payments made under employment and training law1 that are payments of capital are disregarded for a period of 52 weeks beginning on the date of receipt of the payment2.


Note :  See DMG Chapter 51 for guidance on the types of payments made under employment and training law.

1  E & T Act (NI) 50, sec 1;  2  ESA Regs (NI), Sch 9, para 32
Payments in respect of work-related activity

52505
Any payment made to the claimant for travel or other expenses in respect of work-related activity is disregarded for a period of 52 weeks from the date payment is made1.

1  ESA Regs (NI), Sch 9, para 32A

Payments to participants in New Deal

Capital acquired under the self-employment route

52506
Any sum by a person who is receiving or has received assistance under the self-employment route is disregarded for a period of 52 weeks from the date that it was acquired.  This disregard applies where the capital was required for the purpose of establishing or carrying on the commercial activity in respect of which such assistance is or was received1.

1  ESA Regs (NI), Sch 9, para 44

52507 - 52510

Arrears and concessionary payments of £5,000 or more

When the disregard applies

52511
The disregard applies where

1. the claimant receives arrears of one of the benefits, allowances or payments listed in DMG 52495 and, if appropriate, any concessionary payment to compensate for the late payment of that benefit and
2. the total of the arrears and any concessionary payment (“the relevant sum”) is £5,000 or more and

3. the relevant sum is paid to rectify or compensate for an official error (see DMG 03256) and
4. the relevant sum is received in full by the claimant on or after 14.10.011.

1  ESA Regs (NI), Sch 9, para 11(2)(a) & (b)

Period of the disregard

52512
The period of the disregard is

1. 52 weeks from the date the relevant sum is received or
2. if it is received in its entirety during an award of income-related Employment and Support Allowance, for the remaining period of the award of income-related Employment and Support Allowance (see DMG 52512)

whichever is the longer period1.

1  ESA Regs (NI), Sch 9, para 11(2)

52513
For the purposes of DMG 52511 2. the remaining period of the award of income-related Employment and Support Allowance means

1. the award of income-related Employment and Support Allowance in which

1.1 the relevant sum is received or

1.2
the first part of the relevant sum is received if it is paid in more than one instalment and

2.
any further award either of income-related Employment and Support Allowance, until the end of the last such further award if

2.1
the further award follows the award at 1. and

2.2
the further award begins immediately after the end of the previous award and
2.3
the claimant

2.3.a
is the person who received the relevant sum or
2.3.b
is the partner of the person who received the relevant sum or

2.3.c
was the partner at the date of death of the person who received the relevant sum or
2.3.d
is a joint-claim couple for a joint-claim jobseeker’s allowance and either member, or both members of that joint-claim couple received the relevant sum1.

1  ESA Regs (NI), Sch 9, para 11(3)


Example 1


Winston receives income-based Jobseeker’s Allowance from 8.8.07 to 8.1.08.  He then receives Income Support from 9.1.08 to 29.1.08.  On 30.1.08 he reclaims income-based Jobseeker’s Allowance which is paid for the period 30.1.08 to 30.10.08.  On 17.10.07 Winston received £6,995 arrears of income-based Jobseeker’s Allowance and on 24.4.08 he receives a concessionary payment of £310 because of an official error.  Winston starts remunerative work on 31.10.08 but he loses his job after becoming ill and makes a claim for Employment and Support Allowance on 1.4.09.  The decision maker decides that the arrears and the concessionary payment can be disregarded from the date they were received to the end of Winston’s previous income-based Jobseeker’s Allowance claim.


Additionally the concessionary payment received on 24.4.08 can be disregarded for 52 weeks to 22.4.09 because this is a longer period than the remainder of the income-based Jobseeker’s Allowance award of 30.1.08.  The arrears of income-based Jobseeker’s Allowance fall to be taken into account for the purposes of the Employment and Support Allowance claim made from 1.4.09.


Example 2


Hannah is in receipt of income-related Employment and Support Allowance.  On 1.2.09 she receives arrears of £4,950 and on 17.3.09 she receives a concessionary payment of £150 because of an official error.  The decision maker decides that the arrears of £4,950 are disregarded for 52 weeks from 1.2.09 to 30.1.10 and from 17.3.09 the concessionary payment and any of the remaining payment of arrears are disregarded for either 52 weeks or the duration of Hannah’s Employment and Support Allowance award, whichever is the longer period.


Example 3

Rhys receives income-based Jobseeker’s Allowance until 31.8.08.  On 15.10.08 he receives a concessionary payment of £15,000 because of an official error.  Rhys then has an accident and on 3.11.08 claims Employment and Support Allowance.  The decision maker decides that the concessionary payment can be disregarded for no more than 52 weeks from 15.10.08.


Money paid to families of the disappeared

52514
Where an ex-gratia payment has been made by the Secretary of State to members of the families of the disappeared, it is disregarded but only for a period of 52 weeks from the date of payment1.

1  ESA Regs (NI), Sch 9, para 55

52515 - 52519
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Scope of this Chapter

53001
This Chapter contains guidance on


1.
the requirement for certain Employment and Support Allowance claimants to



1.1

take part in a work-focused interview



1.2

undertake work-related activity


2.
disqualification for misconduct and imprisonment


3.
advance awards of income-related Employment and Support Allowance.

53002 - 53009

Work-focused interviews


Introduction
53010
All claimants in the work-related activity group who are required to take part in a work-focused interview will have an initial work-focused interview followed by a further series of 5 interviews with a personal advisor or provider employee focusing on helping them back to work.  The initial work-focused interview will take place after the first work capability assessment, with the remaining work-focused interviews occurring at monthly intervals after that, although there is flexibility around this.  Events that will trigger a further work-focused interview are


1.
a repeat medical assessment (work capability assessment)


2.
the claimant’s entitlement to a carer’s allowance ceases while entitlement to Employment and Support Allowance continues or


3.
the claimant becomes engaged, or ceases to be engaged, in part-time work or


4.
the claimant was undergoing education, training or a rehabilitation programme arranged by an officer and it has come to an end.


A work-focused interview will be triggered if the claimant has not had a work-focused interview as a result of any of the above circumstances in the last 36 months.


Note 1 :  16/17 year olds in the work-related activity group will be asked to attend a work-focused interview (known as a learning-focused interview) after the work capability assessment.  They will also be asked to attend should any of the triggers at DMG 53010 1. - 4. occur.  They will not be subject to a 36 month work-focused interview as they will be subject to full conditionality at age 18.


Note 2 :  Claimants who move from the support group to the work-related activity group, from receiving credits only to income-related Employment and Support Allowance due to a change of circumstances or qualifying for housing costs will be required to fulfil 6 work-focused interviews as above.

Meaning of support group

53011
A person is a member of the support group if the decision maker has made a determination that they have, or are treated as having limited capability for work-


related activity1.

1  WR Act (NI) 07, sec 24(4)

Meaning of working day

53012
A working day is any day except Saturday, Sunday, Christmas Day, Good Friday or a bank holiday1.

1  ESA Regs (NI), reg 2(1) & Banking and Financial Dealings Act 1971

Requirement to take part in work-focused interview

53013
The Department may require a claimant who satisfies the conditions at DMG 53014 to take part in one or more work-focused interviews as a condition of continuing to be entitled to the full amount of Employment and Support Allowance1.  See DMG 53031 et seq for guidance on where a claimant is also required to undertake work-related activity.
1  ESA Regs (NI), reg 54(1)

53014
The conditions1 referred to in DMG 53013 are that the claimant is

1.
entitled to Employment and Support Allowance or an advance award of Employment and Support Allowance2 has been made (see DMG 53160 et seq) and
2.
not a member of the support group and
3.
under the age at which a woman of the same age as the claimant attains pensionable age (see DMG 41014) and
4.
not a person who is only entitled to contribution-based Employment and Support Allowance at nil rate.
1  ESA Regs (NI), reg 54(2);  2  reg 146(1)

53015
Any requirement to take part in a work-focused interview ceases to have effect if the claimant no longer satisfies any of the requirements of DMG 530141.

1  ESA Regs (NI), reg 54(3)

53016
Partners of claimants receiving Employment and Support Allowance are required to take part in a work-focused interview as a condition of the claimant continuing to receive the full rate of benefit1 (see DMG 5520). However a partner who is undertaking significant long term caring responsibilities that make the prospect of work, paid or unpaid, unlikely at the present time may have their work-focused interview deferred.

1  SS (WfI for Partners) Regs (NI), reg 2

Purpose of a work-focused interview

53017
The purposes of a work-focused interview1 are

1.
assessing the claimant’s prospects for remaining in or obtaining work

2.
assisting or encouraging the claimant to remain in or obtain work

3.
identifying activities that the claimant may undertake that will make remaining in or obtaining work more likely

4.
identifying training, educational or rehabilitation opportunities for the claimant which may make it more likely that the claimant will remain in or obtain work or be able to do so

5.
identifying current or future work opportunities, including self-employment opportunities, for the claimant that are relevant to the claimant’s needs and abilities.

1  ESA Regs (NI), reg 55

Notification either in writing or otherwise and place of the work-focused interview

53018
The Department must notify the claimant of the requirement to take part in the work-focused interview.  The claimant must be given or sent a notification specifying the time, date and if required to attend in person, place of a work-focused interview1.  The notification may be in writing or otherwise2 (for example by telephone).  A work-focused interview3 can take place at a claimant’s home if it is determined that requiring them to attend elsewhere would cause them undue inconvenience or endanger their health.

1  ESA Regs (NI), reg 56(1);  2  reg 56(3);  3  reg 56(2)


53019
Taking part in a work-focused interview
53020
A claimant is regarded as having taken part1 in a work-focused interview if they

1.
are required to attend in person and they attend for the interview at the place and at the date and time notified as in DMG 53018
2.
are not required to attend in person, are available and respond at the date and time notified as in DMG 53018 to any contact made at that time for the purpose of carrying out the interview and

3.
provide information, if requested, about any or all of the matters set out in DMG 53021 and
4.
participate in discussions, to the extent that is considered necessary by the Department, about any or all of the matters set out in DMG 53022.
1  ESA Regs (NI), reg 57(1)

53021
The matters referred to in DMG 53020 3.1 are

1.
the claimant’s educational qualifications and vocational training

2.
the claimant’s work history
3.
the claimant’s aspirations for future work
4.
the claimant’s skills that are relevant to work
5.
the claimant’s work-related abilities

6.
the claimant’s caring or childcare responsibilities

7.
any paid or unpaid work that the claimant is undertaking.
1  ESA Regs (NI), reg 57(2)

53022
The matters referred to at DMG 53020 4.1 are


1.
any activity that the claimant is willing to undertake which may make obtaining or remaining in work more likely

2.
any such activity that the claimant may have previously undertaken
3.
any progress the claimant may have made towards remaining in or obtaining work
4. any work-focused health-related assessment the claimant may have taken part in

5. the claimant’s opinion as to the extent to which the ability to remain in or obtain work is restricted by their physical or mental condition.

1  ESA Regs (NI), reg 57(3)


53023
Deferral of requirement to take part in a work-focused interview

53024
The requirement to take part in a work-focused interview may be

1.
deferred or
2.
treated as having been deferred


if at the time the work-focused interview is to take place, or was due to take place the interview would not at that time be or have been of assistance to the claimant or appropriate in the circumstances1.

1  ESA Regs (NI), reg 59(1)

53025
A decision to defer may be made at any time after the requirement to take part in a work-focused interview has been imposed, including after the time the work-focused interview


1.
was due to take place or

2.
took place1.

1  ESA Regs (NI), reg 59(2)


Example


Warwick was due to attend a work-focused interview on the 25 March.  However Warwick did not attend because he was taking part in a training course.  On the 1 April the decision maker decides that the requirement to attend a work-focused interview can be deferred.
53026
Where a requirement to take part in a work-focused interview is deferred or treated as having been deferred then the time the work-focused interview is to take place must be re-determined1.

1  ESA Regs (NI), reg 59(3)

53027
It may be determined that the requirement to take part in a work-focused interview does not apply, or is to be treated as not having applied, if the interview would not be, or would not have been, of assistance because the claimant is or was likely to be starting or returning to work1.

1  ESA Regs (NI), reg 60

Failure to take part in a work-focused interview

53028
The decision maker must determine whether a claimant who is required to take part in a work-focused interview has failed to do so and if so, whether they have shown good cause for that failure1.  The claimant must show good cause for that failure within 5 working days of the date on which the Department gives notification of that failure2 or the claimant’s Employment and Support Allowance may be reduced.  See DMG 53012 for the definition of working day.  Any notification sent by post is to be taken as having been received on the second working day following posting3.
1  ESA Regs (NI), reg 61(2);  2  reg 61(1);  3  reg 65

Example

Susan is required to take part in a work-focused interview on 15.4.09, but fails to attend.  Notification of the failure is posted on 17.4.09, and is taken as having been received on 21.4.09.  Susan has until 28.4.09 to show good cause for her failure to attend.
53029
In determining whether good cause has been shown1 the decision maker must take account of all the circumstances of the case including in particular the claimant’s physical or mental condition.  See DMG 53047 - 53048 for further guidance on good cause.
1  ESA Regs (NI), reg 61(3)

Contracting out certain functions relating to work-focused interviews

53030
The Department may contract out1 certain functions relating to work-focused interviews.  These are


1.
the requirement to take part in a work-focused interview


2.
the notification requirements


3.
the taking part in a work-focused interview


4.
the drawing up of an action plan


5.
the deferral of the requirement to take part in a work-focused interview


6.
the requirement to take part in a work-focused interview not to apply.

1  ESA Regs (NI), reg 62

Work-related activity


Requirement to undertake work-related activity
53031
The Department may require claimants to undertake work-related activity as a condition of continuing to be entitled to the full amount of Employment and Support Allowance1 where they are


1.
required to take part in or have already taken part in one or more work-focused interviews2 (see DMG 53013 - 53014) and


2.
not a lone parent who is responsible for and a member of the same household as a child under the age of 5 and


3.
not entitled to Carer’s Allowance and


4.
not entitled to a carer’s premium3.


See DMG 43007 for the meaning of “child”, DMG 43029 for the meaning of “lone parent”, DMG 43071 et seq for the meaning of “member of the same household as a child”, and DMG 44166 et seq for guidance on carer’s premium.  See DMG 53039 for guidance on how the requirement is notified.
1  WR Act (NI) 07, sec 13;  ESA (WRA) Regs (NI), reg 3(1) & (2);  2  ESA Regs (NI), reg 54;  3  Sch 4, para 8

53032
A requirement to undertake work-related activity must be reasonable in the view of the Department taking into account the claimant’s circumstances1.  The claimant cannot be required to


1.
apply for a job or undertake work, whether as an employee or otherwise or


2.
undergo medical treatment2.

1  ESA (WRA) Regs (NI), reg 3(4)(a);  2  reg 3(4)(b)

53033
“Medical treatment” means medical, surgical or rehabilitative treatment, including diet or other regimen1.

1  ESA Regs (NI), reg 2(1)

53034
Where the claimant


1.
is a lone parent and


2.
in any week is responsible for and a member of the same household as a child under the age of 13


they may only be required to undertake work-related activity during the child’s normal school hours1.

1  ESA (WRA) Regs (NI), reg 3(5)


Requirement ceases to have effect
53035
The requirement to undertake work-related activity ceases to have effect if the claimant becomes a member of the support group1.  See DMG 53011 for the meaning of “member of the support group”.

1  ESA (WRA) Regs (NI), reg 3(3);  WR Act (NI) 07, sec 24(4)

53036
The requirement to undertake work-related activity ceases to apply where the claimant no longer satisfies any of the conditions in DMG 53031.


Directions about work-related activity
53037
Where


1.
a claimant is required to undertake work-related activity and


2.
the circumstances in DMG 53038 apply


The Department may direct that the activity specified in a direction given to the claimant is the only activity which is regarded as work-related activity in that claimant’s case1.

1  WR Act (NI) 07, sec 15(1)(a)

53038
The circumstances in DMG 53037 2. are1 that


1.
the claimant has been identified by the Department as having a barrier to work, and in the view of the Department has refused to address that barrier and


2.
the Department considers that the activity specified in the direction is a prerequisite to the claimant’s ability to obtain or remain in employment.

1  ESA (WRA) Regs (NI), reg 4(2)


Notification of work-related activity and action plans
53039
The Department must notify the claimant of a requirement to undertake work-related activity by including the requirement in a written action plan given to the claimant1.

1  ESA (WRA) Regs (NI), reg 5(1)

53040
The action plan must specify


1.
the work-related activity which the claimant is required to undertake and


2.
any other information that the Department considers appropriate (see DMG 53041)1.

1  ESA (WRA) Regs (NI), reg 5(2)

53041
Examples of other information which may be included in the action plan are


1.
the date and time on or by which the person is required to undertake such work-related activity


2.
the evidence which the person is required to provide to show that the requirement to undertake the work-related activity has been complied with.


Requirement to undertake work-related activity at a particular time not to apply
53042
Where


1.
the claimant is required to undertake work-related activity at or by a particular time or


2.
in the view of the Department it would be or would have been unreasonable to require the claimant to undertake the activity at or by that time


the requirement to undertake work-related activity still applies, but the Department may determine that the requirement to undertake the work-related activity at or by that time does not apply, or is treated as not having applied1.

1  ESA (WRA) Regs (NI), reg 6


Reconsideration of action plans
53043
The claimant may request reconsideration of an action plan.  Where a request is received, the Department must


1.
reconsider the action plan and


2.
notify the decision in writing to the claimant1.

1  ESA (WRA) Regs (NI), reg 7

53044
Decision makers should note that a request for reconsideration in this situation is not an application for revision or supersession (see DMG Chapter 03 and 04), and there is no right of appeal against the decision made on that request.


Failure to undertake work-related activity
53045
Where the claimant is required to undertake work-related activity but fails to do so, they must show good cause for that failure within 5 working days of the date on which the Department notifies the failure1.  See DMG 53012 for the meaning of working day2.

1  ESA (WRA) Regs (NI), reg 8(1);  2  ESA Regs (NI), reg 2(1)

53046
The decision maker must determine whether the claimant has failed to undertake work-related activity as required, and if so whether they have shown good cause for the failure1.  In determining whether the claimant has shown good cause, the decision maker must take account of all the circumstances of the case including in particular the claimant’s physical or mental health or condition2.

1  ESA (WRA) Regs (NI), reg 8(2);  2   reg 8(3)

53047
The following are examples of the circumstances the decision maker should consider when determining whether the claimant has shown good cause for a failure to undertake work-related activity:


1.
whether the claimant’s physical or mental health or condition made it impracticable to undertake work-related activity at or by a particular time


2.
whether the claimant was prevented from undertaking work-related activity at or by a particular time due to unforeseen circumstances, for example



2.1

attending a medical or dental appointment that could not reasonably be rearranged



2.2

attending a funeral of a relative



2.3

difficulties with caring responsibilities


3.
whether the claimant misunderstood the requirement to undertake work-related activity due to



3.1

a language, literacy or learning difficulty or



3.2

any misleading information given or supplied to them by the Department


4.
whether the established customs or practices of the religion, if any, to which the claimant belongs prevented them from undertaking work-related activity


5.
whether the claimant was attending an interview for employment which prevented them from undertaking work-related activity at or by a particular time


6.
whether any difficulty with the claimant’s regular mode of transport prevented them from undertaking work-related activity.


This list is not exhaustive, and the decision maker should consider all the reasons given by the claimant for the failure to undertake work-related activity.

53048
Good cause is not defined in the law, but has been considered in case law.  It includes facts which would probably have caused a reasonable person to act as the claimant did1.  Decision makers should note the guidance on good cause in DMG 2601 et seq and DMG 42265 et seq.

1  CS 371/49(KL);  R(SB) 6/83


Contracting out
53049
The following functions of the Department can be carried out by, or by employees of, any person authorised by the Department1:


1.
requirement to undertake work-related activity


2.
notification of work-related activity and action plans


3.
requirement to undertake work-related activity not to apply


4.
reconsideration of action plans


5.
cessation of reduction.

1  ESA (WRA) Regs (NI), reg 9

Reduction of Employment and Support Allowance

53050
Where the decision maker has determined that a claimant has failed to attend or participate in a work-focused interview or undertake work-related activity without good cause (“a failure determination”) then where the claimant is entitled to the work-related activity component the amount of Employment and Support Allowance payable to the claimant will be reduced1
1.
by 50% of the amount of the work-related activity component in each of the first 4 benefit weeks to which the reduction applies

2.
by 100% of the amount of the work-related activity component in each subsequent benefit week.


The reduction is brought into effect by means of supersession2.  See DMG 53057 et seq for guidance on when the reduction begins.

1  ESA Regs (NI), reg 63(1)&(2);  2  SS & CS (D&A) Regs (NI), reg 6(2)(h)(i)


Example


Stephen is in receipt of Employment and Support Allowance including the work-related activity component.  He fails to attend a work-focused interview on 1 June 2009.  The decision maker determines that Stephen does not have good cause for not attending the work-focused interview.  The decision maker makes a supersession decision to reduce the amount of benefit.  The first benefit week in which the failure determination was made begins on 1 July 2009 and so the decision maker supersedes the award of Employment and Support Allowance from that date so that Stephen’s benefit is reduced by £12.75 per week for 4 weeks (50% of the work-related activity component) and by £25.50 (100% of the work-related activity component) from 29 July 2009.

53051
Where 50% of the amount of work-related activity component results in a fraction, it is rounded down to the nearest penny1.

1  ESA Regs (NI), reg 3(a)

53052
In any benefit week the amount of Employment and Support Allowance payable should not be reduced below 10p or more than 100% of the amount of the work-related activity component1 by virtue of the claimant failing to attend a work-focused interview or to undertake work-related activity.  Only one failure determination relating to a work-focused interview or work-related activity can be in place at the same time2.  However, should the claimant’s partner fail to attend a work-focused interview then benefit can be reduced by more than 100% of the work-related activity component3.  Benefit is reduced by an amount equal to 20% of the Income Support applicable amount for a single claimant aged 25 or over as at the date the reduction begins.  See DMG Chapter 05 for further guidance.  Benefit cannot be reduced to a sum that is less than 10 pence a week4.
1  ESA (NI) reg 63(3)(a) & (c);  2  reg 63(3)(b);  3  SS (WfI for Partners) Regs (NI), reg 10(2) & (3);  4  reg 10(7)

53053
Where a claimant is entitled to both contribution-based Employment and Support Allowance and income-related Employment and Support Allowance any reduction must be applied first to contribution-based Employment and Support Allowance.  Only if there is any amount outstanding is it to be applied to income-based Employment and Support Allowance1.

1  ESA Regs (NI), reg 63(4)

53054
For the purposes of determining the amount of any income-related Employment and Support Allowance payable, a claimant is to be treated as receiving the amount of contribution-based Employment and Support Allowance which would have been payable but for any reduction made1.

1  ESA Regs (NI), reg 63(5)


Example

Nathan is in receipt of contribution-based Employment and Support Allowance of £84.50.  He fails, without good cause, to attend a work-focused interview.  After 4 weeks his benefit is reduced to £60.50.  No income-related Employment and Support Allowance is payable because £84.50 would be payable but for the reduction.


53055 - 53056
Commencement of reduction

53057
The date the reduction of Employment and Support Allowance begins depends on when the failure determination is made.  The reduction can only be applied when the claimant is on main phase Employment and Support Allowance and is receiving the work-related activity component.  Normally, main phase Employment and Support Allowance is paid from week 14.

Failure determination made before week 13

53058
Where the failure determination is made before the 13th week of entitlement, the reduction is not applied until the first day of the benefit week following week 131.  Benefit week means a period of 7 days ending on such day as the decision maker may direct2.

1  SS & CS (D&A) Regs (NI), reg 6(2)(o) & 7(34);  2  ESA Regs (NI), reg 2(1)


Example

Toyah claims Employment and Support Allowance from 9.9.10, with a Wednesday payday.  On 2.11.10 after application of the work capability assessment the decision maker determines that Toyah has limited capability for work but does not have limited capability for work-related activity.  The decision awarding Employment and Support Allowance is superseded on the same date to award the work-related activity component from 9.12.10.  Toyah is required to attend the initial work-focused interview on 8.11.10, but fails to do so.  She does not provide an explanation for the failure to attend.  On 22.11.10 the decision maker determines that Toyah failed to attend without good cause, and supersedes the decision of 2.11.10 to reduce the amount of Employment and Support Allowance by £12.97 (50% of the work-related activity component) from 9.12.10, and by £25.95 (100% of the work-related activity component) from 6.1.11.

Failure determination made during or after week 13

53059
Where the failure determination is made during or after week 13, the reduction begins on the first day of the benefit week in which the decision maker makes the failure determination1.  However, decision makers should note that where the failure determination is made during week 13, the reduction cannot begin until the work-related activity component is in payment from week 14.

1  SS & CS (D&A) Regs (NI), reg 6(2)(o) & 7(35)


Example

Simon is awarded Employment and Support Allowance from 9.9.10 with a Wednesday payday.  On 7.1.11 after application of the work capability assessment the decision maker determines that Simon has limited capability for work but does not have limited capability for work-related activity.  The decision awarding Employment and Support Allowance is superseded on the same date to award the work-related activity component from 9.12.10.  Simon is required to attend the initial work-focused interview on 13.1.11, but fails to do so.  He does not provide an explanation for the failure to attend.  On 28.1.11 the decision maker determines that Simon failed to attend without good cause, and supersedes the decision of 7.1.11 to reduce the amount of Employment and Support Allowance by £12.97 (50% of the work-related activity component) from 27.1.11, and by £25.95 (100% of the work-related activity component) from 24.2.11.


53060
Cessation of reduction

53061
Any reduction of Employment and Support Allowance imposed as a result of a failure determination which resulted from a failure to take part in a work-focused interview or undertake work-related activity ceases to have effect if1

1.
the claimant



1.1

takes part in a work-focused interview or



1.2

the claimant subsequently ceases to meet the requirements in DMG 53014


2.
the claimant complies with a requirement to undertake



2.1

the work-related activity specified in the action plan or



2.2

an alternative activity where permitted by the Department or


3.
the claimant subsequently ceases to be subject to a requirement to undertake work-related activity or


4.
the Department decides that it is no longer appropriate to require the claimant to undertake work-related activity.
1  ESA Regs (NI), reg 64(1) & (2)

53062
Where DMG 53061 2.2 applies, the alternative activity must be included in the action plan1.

1  ESA Regs (NI), reg 64(1A)(a)

53063
A decision as in DMG 53061 4. must be notified to the claimant in writing1.

1  ESA Regs (NI), reg 64(1A)(b)


53064 - 53066
Revision, supersession and appeals

53067
A decision awarding Employment and Support Allowance is superseded where the amount payable to the claimant is reduced on account of their failure to attend a work-focused interview or to undertake work-related activity1.

1  SS & CS (D&A) Regs (NI), reg 6(2)(o) & 7(34) or (35)

53068
The supersession decision imposing the reduction can be superseded again to end the reduction where the conditions in DMG 53061 are satisfied1.  It can be revised at any time if it contains an error to which the claimant did not materially contribute2.  

See DMG Chapter 03 for guidance on revision, and DMG Chapter 04 for guidance on supersession.

1  SS & CS (D&A) Regs (NI), reg 6(2)(p) & 7(36);  2  reg 3(5C)

53069
The supersession decision imposing the reduction following the failure determination carries a right of appeal to an Appeal Tribunal.  See DMG Chapter 06 for guidance on appeals.


53070

