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Chapter 7 – Part 3 – Habitual residence and right to reside – Income Support/ Jobseeker’s Allowance/Employment and Support Allowance/State Pension Credit
Habitual residence
Introduction

[See DMG Memo Vol 2/29]
071180
The habitual residence test applies to Income Support, income-based Jobseeker’s Allowance, income-related Employment and Support Allowance and State Pension Credit.  A claimant who is not habitually resident in the common travel area
1. is a person from abroad and has an applicable amount of nil for Income Support, income-related Employment and Support Allowance and income-based Jobseeker’s Allowance1 and
2. is treated as not in Northern Ireland for State Pension Credit2.

1  IS (Gen) Regs (NI), reg 21(3) & 21AA;  JSA Regs (NI), reg 85(4) & 85A;
ESA Regs (NI), reg 70(1) & Sch 5, Part 1, para 11;  2  SPC Regs (NI), reg 2

071181
Regulations1 provide that a claimant cannot be habitually resident unless he has the right to reside in the common travel area (see DMG 071225).

1  IS (Gen) Regs (NI), reg 21AA;  JSA Regs (NI), reg 85A;  ESA Regs (NI), reg 70(2);  SPC Regs (NI), reg 2


071182
General principle
071183
Although it is used in both domestic and European law, there is no statutory definition of the term ‘habitual residence’.  There are different considerations in applying domestic and European Community law but in both instances the expression should be given its ordinary and natural meaning.  Decision makers should determine the question by considering all the facts of the case in a common sense way and applying the relevant case law.

Common travel area

071184
The legislation requires that a claimant is habitually resident in the UK, the Channel Islands, the Isle of Man or the Republic of Ireland.  This is known as the common travel area1.

1  IS (Gen) Regs (NI), reg 21AA;  JSA Regs (NI), reg 85A;  ESA Regs (NI), reg 70(1);  SPC Regs (NI), reg 2

When the test should be applied

071185
If other conditions of entitlement to benefit are satisfied the decision maker should consider whether the claimant is excluded from benefit by being a person subject to immigration control.  If not the decision maker should consider

3. whether the claimant is excluded from treatment as a person from abroad in consequence of European Community law or under other specific exclusions if not
4. whether the claimant is habitually resident in the UK.


If the claimant is actually habitually resident in the UK the decision maker should decide the right to reside test.

Persons who are not a ''person from abroad/person not in Northern Ireland''


[See DMG Memo Vol 2/29]
071187
A claimant who

5. is a worker or a self-employed person under European Community law1 (see DMG 071188) or
6. is a person who retains worker or self-employed status under European Community law2 (see DMG 071191) or
7. is a family member of one of the above3 (see DMG 071195) or
8. is a person exempted from the normal rule concerning the right of permanent residence4 (see DMG 071196) or
9. is an accession State worker requiring registration, or subject to worker authorisation, who is treated as a worker5 (see DMG 071327 and 071356) or
10. is a refugee6 (see DMG 071197) or
11. has exceptional leave to enter or remain in the UK7 (see DMG 071200 and 071201) or has humanitarian protection8 (see DMG 071199) or
12. is a person who is not subject to immigration control and who is in the UK as a result of his deportation, expulsion or other removal by compulsion of law from another country to the UK9 or
13. is a person who left the island of Montserrat after 1.11.95 because of volcanic eruption on the island10
14. is a person who

10.1
arrived in the Great Britain on or after 28.2.09 but before 18.3.11 and
10.2
had been resident in Zimbabwe immediately before arriving in the UK and
10.3
before leaving Zimbabwe, had accepted an offer, made by Her Majesty’s Government to assist that person to move to and settle in the UK11

is neither a person from abroad nor a person not in Northern Ireland.

1 Directive 2004/38/EC, art 7(1)(a);  2  art 7(3);  3  art 2(2);  4  art 17;  5  IS (Gen) Regs (NI), reg 21AA(4)(f);
JSA Regs (NI), reg 85A(4)((f);  ESA Regs (NI), reg 70(f);  SPC Regs (NI), reg 2(4)(f);
6  Convention relating to the Status of Refugees, art 1 (as extended);  7  IS (Gen) Regs (NI), reg 21AA(4)(h);
JSA Regs (NI), reg 85A(4)(h);  ESA Regs (NI), reg 70(h);  SPC Regs (NI), reg 2(4)(h);
8  IS (Gen) Regs (NI), reg 21AA(4)(hh);  JSA Regs (NI), reg 85A(4)(hh);  ESA Regs (NI), reg 70(i);
SPC Regs (NI), reg 2(4)(hh);  9  IS (Gen) Regs (NI) reg 21AA(4)(i);  JSA Regs (NI), reg 85A(4)(i);
ESA Regs (NI), reg 70(j);  SPC Regs (NI), reg 2(4)(i);  10  IS (Gen) Regs (NI), reg 21AA(4)(j);
JSA Regs (NI), reg 85A(4)(j),  ESA Regs (NI), reg 70(k);  SPC Regs (NI), reg 2(4)(j);
11  IS (Gen) Regs (NI), reg 21AA(4)(k);  JSA Regs (NI), reg 85A(4)(k);
SPC Regs (NI), reg 2(4)(k);  ESA Regs (NI), reg 70(jj)
Workers

071188
A national of another European Economic Area state who is in genuine and effective employment in the UK is a worker for European Community purposes.  A person who has retained worker status is also not a person from abroad.  A person who moves from one Member State to another in order to seek work is not a worker for European Community regulations1 and is subject to the habitual residence test (but see DMG 071246).

1  Case C-138/02 Collins v Secretary of State for Work and Pensions

Genuine and effective work

071189
The decision maker should be satisfied that the work is genuine and effective and is not on such a small scale as to be marginal and ancillary1.  As the terms ''genuine and effective'' and ''marginal and ancillary'' are not defined in European Community law the decision maker should decide each case on its own merit.  The decision maker should take account of all work done in the UK and consider, amongst other things

15. the period of employment

16. the number of hours worked

17. the level of earnings

18. whether the work was regular or erratic

19. whether the person has become voluntarily unemployed.


The fact that the person has claimed benefit should not be considered relevant when deciding whether work is genuine and effective.  Similarly, the fact that a person may be motivated to gain a right of residence by taking on a part time job is not a relevant consideration in deciding whether the work is genuine and effective2.

1  CH/3314/2005, CIS/3315/2005 paras 21-30;  Case C-357/89 Raulin (1992) ECR 1027;
2  Case C-53/81 Levin (1982) ECR 1035


Example


An European Economic Area national arrives in the UK and stays with a relative who has a shop.  She does not have an offer of a job but helps out in the shop for an hour or two when she can, for which she is paid £20 per week.  She claims Jobseeker’s Allowance immediately on arrival.  The claimant is not a refugee and has not been given exceptional leave to remain in the UK.


The decision maker considers whether the work in the UK was genuine and effective.  As she only worked for a few hours a week, in work that was irregular and low paid the decision maker decides that the work was not genuine and effective because it was on such a small scale as to be marginal and ancillary.  The claimant is not a worker and will only have the right of residence in the UK as a workseeker.

071190
Work that is part time or low paid is not necessarily always marginal and ancillary.  A part time worker may be considered a worker for European Community purposes and retain a right to residence in the UK as long as the work is genuine and effective.


Example


A European Economic Area national who claims Jobseeker’s Allowance shows that he has been working for three hours per day, five days per week for the last four months.  The decision maker decides that the work is genuine and effective because it is not on such a small scale as to be marginal and ancillary.  The work was on a regular basis continuing for a reasonable length of time.

Retaining worker or self-employed person status

[See DMG Memo Vol 2/24] [See DMG Memo Vol 2/29]
071191
A worker retains worker status when he stops working if

20. he is temporarily unable to work due to illness or accident1 or
21. he is in duly recorded involuntary unemployment after having been employed in the UK, as long as he has registered as a jobseeker with the relevant employment office and
2.1
he was employed for a year or more before becoming unemployed

2.2
he has been unemployed for no more than six months or
2.3
he can provide evidence that he is seeking employment in the UK and has a genuine chance of being engaged2 or
22. he is involuntarily unemployed and has started vocational training3 or
23. he has voluntarily stopped working and has started vocational training which is related to his last employment4.

1  Imm (EEA) Regs, reg 6(2)(a);  2  reg 6(2)(b);  3  reg 6(2)(c);  4  reg 6(2)(d)

071192
A self-employed person retains that status if he is unable to work temporarily as a result of an illness or accident1.

1  Imm (EEA) Regs, reg 6(3)

071193
The illness or accident which results in a worker or self-employed person being temporarily unable to work must be suffered by that worker or self-employed person1.

1  CIS/3182/2005, para 20

071194
These provisions may apply to UK nationals but only where they have exercised Treaty rights outside the UK and have returned to the UK.  This is known as ''the Surinder Singh'' principle1.

1  Case C-370/90 R v Immigration Appeal Tribunal and Surinder Singh 
ex-parte Secretary of State for the Home Department

Family members of workers and self-employed persons
071195
Family members of persons referred to in DMG 071187 1. and 2. have the same rights of residence as those persons and are entitled to reside in the UK for as long as they remain family members1.  The following are family members

24. spouse (husband or wife) or civil partner2
25. direct descendants of the European Economic Area national, his spouse or civil partner who are
2.1
under the age of 213 or
2.2
dependants of his, his spouse or civil partner4
26. direct ascendant relatives of the European Economic Area national, his spouse or civil partner, who are dependants5.

1  Directive 2004/38/EC, art 7(1)(d);  Imm (EEA) Regs, reg 14(2);  2  reg 7(1)(a);  3  reg 7(1)(b)(i);
4  reg 7(1)(b)(ii);  5  reg 7(1)(c)

Persons exempted from the general rule on the right of permanent residence

071196
The general rule on the right of permanent residence requires that European Economic Area nationals and their family members have resided in the UK for five years1 (see DMG 071290).  Workers or self-employed persons, and their family members, who have ceased activity acquire the right to reside in the UK permanently without that requirement2.  To be a ''worker or self-employed person who has ceased activity'' a person must be a European Economic Area national who either

27. stops working and
1.1
has reached the age at which he is entitled to a state pension on the day he stops working or
1.2
if he is a worker, stops working to take early retirement and
28. was working in the UK for at least twelve months before stopping and
29. resided in the UK continuously for more than three years before stopping3 or
30. stops working in the UK because of a permanent incapacity to work and
4.1
has resided in the UK continuously for over two years before stopping or
4.2
the incapacity resulted from an accident at work or an occupational disease entitling him to a pension payable in full or in part by an institution in the UK4
31. a person who was the family member of a worker or self-employed person where

5.1
the worker or self-employed person has died

5.2
the family member resided with him immediately before his death and
5.3
the worker or self-employed person had resided continuously in the UK for at least two years immediately before his death or the death was the result of an accident at work or an occupational disease5.


Where the spouse or civil partner of the worker or self-employed person is a UK national the conditions on length of residence or time working will not apply6.

1  Imm (EEA) Regs, reg 15(1)(a) & (b);  2  reg 15(1)(c) & (d);  3  reg 5(2);
4  reg 5(3);  5  reg 15(1)(e);  6  reg 5(6)

Refugees/Persons granted humanitarian protection

071197
Refugees1 are people who are outside their country of origin and are unwilling to return there for fear of persecution because of their
32. race
33. religion
34. nationality

35. political opinion

36. membership of a social group.

1  Convention relating to the Status of Refugees, art. 1 (as extended)

071198
People recognized as refugees by the Immigration and Nationality Directorate are granted asylum.  From 30 August 2005 they will have been granted limited leave to enter or remain for five years, rather than indefinite leave.  Spouses, recognized civil partners, and dependent children under the age of 18 are normally allowed to join a refugee in the UK immediately, and are also granted asylum.  Refugees, their spouses or recognized civil partners and dependants who are granted asylum are not persons from abroad (or persons not treated as in Northern Ireland for State Pension Credit purposes).

071199
The Home Office may grant humanitarian protection within the immigration rules to persons who have not been recognised as refugees but who are considered likely to face serious harm in their country of origin.  As with refugees the family members of a person granted humanitarian protection are allowed to join that person and are granted the same leave.  Under European Community law common criteria for the identification of persons genuinely in need of international protection are applied across European Union Member States1.  A new category of protection is introduced, known as subsidiary protection, which is aligned with the present category of humanitarian protection.

1  Directive 2004/83/EC

Discretionary leave

071200
The Home Office may alternatively grant discretionary leave outside the immigration rules.
071201
Humanitarian protection and discretionary leave replaced exceptional leave to enter or remain from 1 April 2003 but there will still be residual cases of exceptional leave to 2007.

Whereas indefinite leave to remain gave a right to permanent residence, limited leave, humanitarian protection, discretionary leave and exceptional leave do not guarantee that right.

071202
The Home Office may refer to

37. limited leave given to refugees or
38. exceptional leave to remain or
39. leave to remain on an exceptional basis or
40. humanitarian protection or
41. discretionary leave.


A claimant given one of the above is not a person from abroad (or a person not treated as in Northern Ireland for State Pension Credit purposes) for as long as the leave lasts, including periods when he/she has applied in time for an extension of leave.

Asylum seekers
071203
A person who is awaiting a decision on an application for asylum is given temporary admission and is lawfully present in the United Kingdom1.  However, unless and until granted asylum, an asylum seeker is a person subject to immigration control.

1  R(IS) 2/06

071204
A person subject to immigration control is not normally entitled to any benefits1 (see DMG 070831 et seq) but there are some exceptions (see DMG 070835).  For means-tested benefits these exceptions include any nationals of countries which have ratified either European Convention on Social and Medical Assistance or Council of European Social Charter who are lawfully present in United Kingdom2.

1  Immigration and Asylum Act 1999, sec 115;
2  SS (Immigration & Asylum) Consequential Regs 2000, reg 2(1) & para 4 of Sch Part I

071205
Therefore an asylum seeker from Croatia, Macedonia, or Turkey is not precluded from income related benefits under section 115.  However, an asylum seeker on temporary admission has neither a right to reside no can be habitually resident.  Simple lawful presence following temporary admission does not equate to a right to reside1.
1  R(IS) 8/07 & R(IS) 3/08


071206 – 071224

Actual habitual residence

Requirement to establish a residence that is habitual in nature

071225
To be habitually resident in a country a person must have actually taken up residence and lived there for a period.  It is not sufficient that the person came to this country voluntarily and for settled purposes.  He must be resident in fact for an appropriate period of time which demonstrates that his residence has become, and is likely to remain, habitual in nature1.

1  House of Lords, Nessa v CAO (1999) IWLR 1937 HL

Settled intention to remain

071226
The period of time cannot begin before the person is both living in the UK, and has a settled intention to remain in the UK for the time being.  The person does not have to intend to remain permanently.
Relevant factors

071227
Whether and when a person’s residence has become habitual in nature is a question of fact.  The period is not fixed and depends on the facts of each case.  Amongst the relevant factors to be taken into account are bringing possessions so far as is practicable, doing everything necessary to establish residence before coming, having a right of abode, seeking to bring family, and having durable ties with the country of residence or intended residence1.  The list is not exhaustive and any facts which may indicate whether or not the residence is habitual in nature should be taken into account.

1  House of Lords, Nessa v CAO (1999) IWLR 1937 HL

071228
Only the appropriate weight should be given to factors wholly or partly outside the person’s control.  The person may have close relatives, even immediate family, outside the UK.  There may be an intention that family members will join the person here when permission to do so can be obtained.  The person may, quite reasonably, visit them regularly.  That need not indicate that the person himself does not have a settled intention to remain in the UK, or that he cannot be habitually resident here.  Cultural differences in the nature of contact between family members should be respected.

071229
It is not necessary to have permanent or private accommodation to establish habitual residence.  A person may be resident in a country whilst having a series of temporary abodes.

071230
A person’s financial viability may be a relevant factor, but the test for habitual residence should not be applied so as to prevent access to public funds.  It must be applied in a way that allows for the possibility of a claimant establishing both habitual residence and an entitlement to benefits1.

1  House of Lords, Nessa v CAO (1999) 1WLR 1937 HL

Appropriate period of time 

071231
The appropriate period of time need not be lengthy if the facts indicate that a person’s residence has become habitual in nature at an early stage1.  In some circumstances the period can be as little as a month, but it must be a period which is more than momentary in a claimant’s life history2.  A period of between one and three months is likely to be appropriate to demonstrate that a person’s residence is habitual in nature.  Cogent reasons should be given where a period longer than three months is considered necessary3.
1  House of Lords, Nessa v CAO (1999) 1WLR 1937 HL;  2  CIS/4389/99;  3  CIS/4474/03

Becoming habitually resident

071232
The nature of a person’s residence should be considered throughout the period in question, to establish whether or when it became habitual.  The fact that a person’s residence has become habitual in nature after a period of time does not mean that the residence was habitual in nature from the outset.  Residence only changes its quality at the point at which it becomes habitual. 

Resuming a previous habitual residence

071233
There may be special cases where a person who has previously been habitually resident in the UK resumes that habitual residence immediately when he returns to the UK following a period living abroad1.  The only element of habitual residence that is bypassed by a returning former resident is the need to be resident in the UK for an appreciable period.  Factors to be considered in deciding whether the previous habitual residence has been immediately resumed include the settled intention to remain, whether the person is in a position to make an informed decision about residence in the UK, the ties and contacts with the UK retained or established by the person while abroad, the reasons why the claimant left the UK and became habitually resident elsewhere, the similarity between their residence in the UK now and when they were previously here, and the length of the period of absence2.  This is a different situation to that where a person is temporarily absent from the UK and does not lose their habitual residence during that period of absence.
1  House of Lords, Nessa v CAO (1999) 1WLR 1937 HL;  2  CIS/1304/1997 and CJSA/5394/1998

European Community law

071234
When deciding whether a person is habitually resident for European Community law decision makers should consider whether a person is resuming a previous habitual residence before taking into account other factors in DMG 071354.  In such cases it is still necessary to determine whether the person has a right to reside in accordance with the guidance in DMG 071180 et seq.

Resuming previous residence

071235
The guidance at DMG 071236 - 071238 is concerned with European Community law1 which applies a broader meaning to the term ‘habitual residence’ than that found in the regulations.  It does not apply to persons who have returned to the common travel area from a country which is not a European Community Member State2.

1  Reg 1408/71/EEC, art 10A;  2  Court of Appeal; Gingi v Secretary of State 
for Work and Pensions [2001] 1 CMLR 20
071236
A person with habitual residence in the common travel area who exercised his right to freedom of movement under European law and then returns to resume his residence in the common travel area may be habitually resident immediately on his return1.

1  Case C-90/97, Swaddling v CAO (1999) All ER (EC) 217

071237
An income-based Jobseeker’s Allowance, Income Support, income-related Employment and Support Allowance or State Pension Credit claimant who
42. was previously habitually resident in the common travel area and
43. moved to live and work in another Member State and
44. returns to resume the previous habitual residence


is habitually resident immediately on arrival in the common travel area.

071238
In deciding whether the claimant is resuming previous residence the decision maker should take account of the length and continuity of previous residence in the common travel area, his employment history in the other Member State and whether the claimant has maintained sufficient links with the previous residence to be said to be resuming it rather than commencing a new period of residence.


Example


The claimant, a UK national, lived and worked in the UK before moving to Germany where the worked for several years.  He was made redundant and having failed to find work in Germany for three months he returned to the UK where he had family and friends.  On claiming income-based Jobseeker’s Allowance he stated that his intention was to find work and remain permanently in the UK.  Jobseeker’s Allowance was awarded because he was resuming a previous habitual residence.
Factors to take into account

071239
When deciding where a person is habitually resident for European Community law, the decision maker should take into account the
45. person’s main centre of interest1
46. length and continuity of residence in a particular country
47. length and purpose of the absence from that country
48. nature of the employment found in the other country to which the person moved for a time and
49. intention of the claimant.


Note:  This is not an exhaustive or conclusive list.  There may be other factors that are important in deciding whether a person is habitually resident in an individual case.
1  Case 76/76 Di Paolo; R(U)7/85;  R(U)8/88
Centre of interest
071240
People who maintain their centre of interest in the UK, for example a home, a job, friends, membership of clubs, are likely to be habitually resident in the UK.  People who have retained their centre of interest in another country and have no particular ties here are unlikely to be habitually resident in the UK.
Length and continuity of residence
071241
A person who has a home or close family in another country would normally retain habitual residence in that country.  A person who has previously lived in several different countries but has now moved permanently to the UK may be habitually resident here.
Length and purpose of absence
071242
Where a person spends time away from the UK, the decision maker should consider the frequency, length and purpose of the absences and decide whether habitual residence in the UK has been lost.  If a person who is working abroad returns frequently, for example to visit family or because a home has been retained here, it is likely that habitual residence in the UK has not been lost.  Infrequent visits or the purchase of a home abroad may point to the opposite.
Employment
071243
The claimant’s employment record and in particular the nature of any previous occupation and plans for the future are relevant.  A person with the offer of genuine and effective work in the UK, whether full time or part time is likely to be habitually resident here.

Intentions

071244
The fact that a person may intend to live in the UK for the foreseeable future does not, of itself, mean that habitual residence has been established.  However, the claimant’s intentions along with other factors, for example the purchase of a home in the UK and the disposal of property abroad may indicate that the claimant is habitually resident in the UK.
071245
A claimant who intends to reside in the UK for only a short period, for example on holiday, to visit friends or for medical treatment, is unlikely to be habitually resident in the UK.

071246
Workseekers do not come within the scope of the Regulations and Directives1 which define ‘workers’ for the purpose of deeming the satisfaction of the habitual residence test and European Economic Area nationals who are seeking work in the UK may be subject to the test if they have no established link with the UK employment market2.

1  Regulation 1612/68;  Directive 2004/38/EC;
2  Case C-138/02 Collins v Secretary of State for Work and Pensions
071247
However citizens of the European Union are entitled not to be discriminated against whether or not they come within the scope of the Regulations and Directives which apply to ‘workers’1.  In a judgment of the European Court of Justice2 it was held that although the habitual residence test discriminated against workseekers, because it could be satisfied more easily by UK nationals than by nationals of other Member States, that discrimination was not unlawful if it could be justified on the basis of objective criteria independent of nationality.  The test had to be proportionate to the legitimate aim of ensuring that there is a genuine link between a claimant and the geographic employment market in question.  When this case returned to the domestic courts the Court of Appeal concluded that the habitual residence test was not incompatible with European Community law3.

1  Treaty of Rome art 12 & 17;  Case C-184/99 (Grzelczyk);  2  Case C-138/02 (Collins);
3  Collins v SSWP [2006] EWCA Civ 376

071248
The period required for the Secretary of State to be satisfied that there is a genuine link with the UK employment market is not defined and must be considered in the light of the circumstances.  However it should be long enough to demonstrate the sustained nature and relevance of the search.  The Commissioner has held1 that the period was not sufficient in a case where the claimant
50. had not previously worked in any Member State other than temporary work in the UK 17 years previously

51. had not made any real enquiries about work before arriving in the country

52. had not made any arrangements for accommodation and was staying with a friend

53. was single with no dependents

54. had close family and a bank account in the USA

55. had a return ticket to the USA (although that was bought because it was cheaper than a single)

56. had been looking for work for no more than a month.


The Commissioner further expressed the opinion that, in the circumstances, a further month of residence and work search would not be enough even though at the end of that time the claimant found work that was full time but not in the sector in which he was particularly interested.

1  R(JSA) 3/06, para 50


071249 – 071274

Right to reside
071275
Regulations1 provide that a person cannot be habitually resident where he does not have a right to reside in the common travel area unless he falls within one of the exclusion categories.  But see transitional provisions2 for those already in receipt of benefit at 30.4.04.  There is no statutory definition of the term “right to reside”.  Whether a person has a right to reside in the UK is determined by domestic nationality and immigration law for non-European Economic Area nationals and by European Community law and domestic immigration law for European Economic Area nationals arriving in the UK and claiming free movement rights3.

1  IS (Gen) Regs (NI), reg 21AA;  JSA Regs (NI), reg 85A;  ESA Regs (NI), reg 70;  SPC Regs (NI), reg 2;
2  SS (Hab Res Amdt) Regs (NI), reg 6;  3  R(IS) 8/07

071276
The following persons have the right to reside in the UK and therefore in the common travel area but there are special rules for nationals of countries which acceded to the European Union on 1.5.04 or 1.1.07 (see DMG 071325 and 071350)
57. UK nationals (including persons from other countries who are granted British citizenship)
58. all European Economic Area nationals and their family members with an initial right of residence

59. “qualified persons”

60. family members of “qualified persons” or European Economic Area nationals with a permanent right of residence

61. extended family members of “qualified persons” or European Economic Area nationals with a permanent right of residence

62. family members who retain the right of residence

63. persons who have acquired the right of permanent residence
64. the parent and primary carer of the child of a migrant worker who is in education in the UK.
Initial right of residence 

071277
All European Economic Area nationals and their family members have the right to reside in any other Member State for a period of three months.  This includes economically inactive people who are not required to be self-sufficient during this period1.
1  Directive 2004/38/EC, art 6;  Imm (EEA) Regs, reg 13

071278
Persons who have a right to reside solely on the basis of the initial three month residence right referred to above will not satisfy the right to reside aspect of the habitual residence test1.

1  IS (Gen) Regs (NI), reg 21AA(3);  JSA Regs (NI), reg 85A(3);

ESA Regs (NI), reg 70(3);  SPC Regs (NI), reg 2(3)

Extended right of residence

071279
Qualified persons have the right to reside in the UK for as long as they remain qualified persons.  Family members of qualified persons and of European Economic Area nationals with a permanent right of residence (see DMG 071290) are entitled to reside in the UK as long as they remain family members of those persons (see DMG 071195 for the definition of “family member”).
Qualified persons

071280
A “qualified person” is a European Economic Area national who is in the UK and, by virtue of European Union legislation, is

65. a jobseeker1
66. a worker2
67. a self-employed person3
68. a self-sufficient person4
69. a student5.

1  Imm (EEA) Regs, reg 6(1)(a);  2  reg 6(1)(b);  3  reg 6(1)(c);  4  reg 6(1)(d);  5  reg 6(1)(e)

Jobseekers

071281
Jobseekers who have registered and have claimed Jobseeker’s Allowance will have a right to reside for an initial period of six months, and for longer if they are genuinely seeking work, and have a reasonable chance of being engaged1.  A person who is a jobseeker will not satisfy the right to reside aspect of the habitual residence test for Income Support, income-related Employment and Support Allowance and State Pension Credit2, but will satisfy the test for income-based Jobseeker’s Allowance3.  Family members of persons who have a right to reside as a jobseeker will not have a right to reside for Income Support, income-related Employment and Support Allowance or State Pension Credit purposes4.

1 Directive 2004/38/EC, art 14(4)(b);  Case C-292/89, Antonissen;  Imm (EEA) Regs, reg 6(1)(a), 6(4) & 14;
2  IS (Gen) Regs (NI), reg 21AA(3);  ESA Regs (NI), reg 70(3);  SPC Regs (NI), reg 2(3);
3  JSA Regs (NI), reg 85A(3);  4  IS (Gen) Regs (NI), reg 21AA(3)(b)(ii);  ESA Regs (NI), reg 70(3)(b)(ii);
SPC Regs (NI), reg 2(3)(b)(ii)

Workers and self-employed persons

071282
Workers and self-employed persons continue to have a right to reside1 (see DMG 071188 et seq).

1  Directive 2004/38/EC, art 7;  Imm (EEA) Regs, reg 14(1)

Self-sufficient persons with comprehensive sickness insurance
071283
European Economic Area nationals who have sufficient resources for themselves and their family members not to become a burden on the social assistance system of the UK and have comprehensive sickness insurance cover in the UK have an extended right of residence1.
1  Council Directive 2004/38/EC, art 7(1)(b);  Imm (EEA) Regs, reg 4(1)(c)

071284
Self-sufficient means having sufficient resources not to become a burden on the social assistance system of the host Member State1.  Social Assistance will include Housing Benefit and Council Tax Benefit as well as Income Support, income-related Employment and Support Allowance, income-based Jobseeker’s Allowance and State Pension Credit.  Periods where any of these benefits are in payment are not periods of self-sufficiency2.
1  Directive 2004/38/EC, art 7(b) & (c);  2  SG v Tameside MBC (HB) [2010] UKUT 243 (AAC)

071285
The requirement for comprehensive sickness insurance is not met by simple access to free treatment under the National Health Service.  However, a claimant will have comprehensive sickness insurance where the UK is entitled to reimbursement of National Health Service healthcare costs from another Member State1.  This will usually be the case where the claimant is receiving a pension or invalidity benefit from another Member State, but it can arise in other circumstances.  The European Health Insurance Card only offers comprehensive sickness insurance where the European Union citizen concerned has not moved residence to the UK and intends to return to his home state, such as a student on a course in the UK2.
1  SG v Tameside MBC (HB) [2010] UKUT 243 (AAC);
2  European Commissioner COM (2009) 313 & SG v Tameside MBC (HB) [2010] UKUT 243 (AAC)
Students

071286
A student1 means a person who

70. is enrolled at a recognised educational establishment in the UK for the principal purpose of following a course of study, including vocational training and
71. assures the Secretary of State that he has, and his family members have, sufficient resources to avoid him and his family members becoming a burden on the social assistance system of the UK and
72. is covered, and his family members are covered, by sickness insurance in respect of all risks in the UK.
1  Directive 2004/38/EC, art 7(1)(c) & (d);  Imm (EEA) Regs, reg 4(1)(d)

Family member of students

071287
In the case of a European Economic Area student, other than a student who is a “qualified person” under other provisions, after the period of three months beginning on the date on which the student is admitted to the UK only the following shall be treated as his family members1
73. his spouse or civil partner

74. the dependent children of the student, his spouse or civil partner.

1  Imm (EEA) Regs, reg 7(2)

“Extended family members”

071288
“Extended family members” are relatives of the European Economic Area national, his spouse or civil partner who are treated as family members for the purposes of the right to reside aspect of the habitual residence test only.  They may or may not be European Economic Area nationals1.  An extended family member should have a European Economic Area family permit, a registration certificate or a residence card.  He will continue to be treated as a family member as long as he holds such documents2 and

75. resides in a European Economic Area state in which the European Economic Area national also resides and is dependent on the European Economic Area national or is a member of his household3 or
76. satisfied the conditions in 1., and is accompanying the European Economic Area national to the UK or wishes to join him in the UK4 or
77. satisfied the conditions in 1., and has joined the European Economic Area national in the UK and continues to be dependent on him or a member of his household5 or
78. on serious health grounds strictly requires the personal care of the European Economic Area national, his spouse or civil partner6 or
79. would meet the requirements in the immigration rules (other than those relating to entry clearance) for indefinite leave to enter or remain in the UK as a dependent relative of the European Economic Area national were the European Economic Area national a person settled and present in the UK7 (where this applies decision makers should submit such cases to Decision Making Services for advice as evidence from the Home Office will be needed and their guidance will be required on the application of the Immigration Rules) or
80. is the partner of a European Economic Area national (other than a civil partner) and can prove that he is in a durable relationship with the European Economic Area national8.


Extended family members of European Economic Area nationals who are students are issued with family permits, registration certificates or residence cards under specific provisions9.  Decision makers should submit such cases to Decision Making Services for advice as evidence from the Home Office may be required about the provisions under which those documents have been issued.

1  Directive 2004/38/EC, art 3(2);  2  Imm (EEA) Regs, reg 7(3);  3  reg 8(2)(a);  4  reg 8(2)(b);  5  reg 8(2)(c);
6  reg 8(3);  7  reg 8(4);  8  reg 8(5);  9  reg 7(4)
“Family member who retains the right of residence”

071289
Under certain circumstances a family member of a European Economic Area national may retain the right to reside on the death or departure from the UK of the European Economic Area national1.  To retain the right of residence the person
81. must

1.1
have been the family member of a qualified person when that person died and
1.2
have resided in the UK in accordance with the Regulations for at least the year before the death of the qualified person and
1.3
satisfy the condition that either

1.3.a
although not a European Economic Area national, he would, if he were one, be a worker, self-employed person or self-sufficient person for the ''qualified person'' provisions or
1.3.b
he is the family member of a person who falls within 1.3.a2.


In other situations where the claim is based on a family member's retained right of residence cases should be submitted to Decision Making Services for guidance.  This applies in particular to cases where the right relates to the attendance by the person or their children on an educational course3 or where it relates to termination of the marriage or civil partnership of the family member to the qualified person4.

1  Directive 2004/38/EC, art 12;  Imm (EEA) Regs, reg 10;  2  reg 10(2);  3  reg 10(3) & (4);
4  Directive 2004/38/EC, art 13;  Imm (EEA) Regs, reg 10(5)

Permanent right of residence

071290
The Citizen’s Directive1 introduced, for the first time in Community law, a right of permanent residence for Union citizens and their family members who have resided legally in a host Member State for a continuous period of five years.  It was implemented by the due date, 30 April 2006, in the UK2, but may be fulfilled taking into account time resident in the UK before the date the Directive was transposed3.
1  Directive 2004/38/EC, art 16;  2  Immigration (EEA) Regs 2006;
3  S of S for W & P Lassal CJEU Case C-162/09

071291
The Directive also provides that certain former workers and former self-employed persons, and family members of such a person, can acquire a permanent right of residence before completion of five years residence in a host Member State1 (see DMG 071196).

1  Directive 2004/38/EC, art 17

071292
The term “resided legally” means residence in a host Member State in accordance with the conditions laid down in the Directive1 (see DMG 071294 below).  Temporary absences, which do not exceed 6 months a year, will not break continuity of residence; nor will some longer absences for certain specific reasons2.  Although such absences do not break the continuity of residence requirement, the period of absence does not count towards the accrual of the 5 years continuous residence3.

1  Directive 2004/38/EC preamble 17 & Lekpo-Bozua v London Borough of Hackney [2010] EWCA Civ 909 
& Okafor & Others v S of S for the Home Dept [2011] EWCA Civ 499;
2  Directive 2004/38/EC, art 16(3);  3  CIS/2258/08

071293
Once acquired, the right of permanent residence is only lost by absence from the host Member State for a period exceeding two consecutive years.

071294
Resided legally in accordance with the Directive1 will include periods (even if completed under earlier instruments codified by the Directive) where a Union citizen

1.
is a worker or self-employed person in the host Member State or
2.
retains worker status in the host Member State whilst temporarily incapable of work or whilst involuntarily unemployed and seeking work (see DMG 071191) or
3.
is both self-sufficient and has comprehensive sickness insurance for themselves and their family members (see DMG 071233 to 071235) or
4.
is a student who is both self-sufficient and has comprehensive sickness insurance for themselves and their family members (see DMG 071233 to 071236).

1  Directive 2004/38/EC, art 7

071295
Family members1 accompanying or joining a Union citizen who satisfies the above conditions are also residing legally in accordance with the Directive2.
1  Directive 2004/38/EC, art 2(2);  2  art 7(1)(d) & 7(2)

071296
Periods of workseeking mixed with periods of work will normally count for the purposes of considering a permanent right of residence.  However, decision makers should consider whether a person who has never exercised any right of residence under the Directive1, other than as a workseeker2 can have been a qualified person for a full five years taking into account the question of whether they had a genuine chance of being engaged for the full five years.

1  Directive 2004/38/EC, art 7;  2  art 14(4)(b)

071297
Periods of residence completed in accordance with Article 12 of Regulation (EEC) 1612/68 (see DMG 071250 et seq below) or Article 12(3) Directive 2004/38/EC will not count towards the right of permanent residence1.
1  Okafor & Others v S of S for the Home Dept [2011] EWCA Civ 499

071298
Any period of residence in the UK by a European Economic Area national from another Member State before that other Member State acceded to the European Union will not count for the purposes of permanent residence under Directive 2004/38/EC.  The date of Accession for A8 countries was 1.5.04 and for A2 countries the relevant date was 1.1.07.


071299

Parent and primary carer of a child in education in the UK

071300
The children of a national of a European Economic Area Member State (or Switzerland) who works or has worked in the UK, have a right to reside in the UK in order to pursue education in the UK1.  Consequent to the child’s right, the parent and primary carer of such a child also has a right to reside to enable the child to complete their education2.  This right of the parent and primary carer is not conditional on that parent and primary carer being self-sufficient or having comprehensive sickness insurance.

1  Reg (EEC) 1612/68, art 12;  2  Ibrahin v London Borough of Harrow, CJEU Case C-310/08
& Teixeira v London Borough of Lambeth, CJEU Case C-480/08

071301
A claimant will have a right to reside in the UK under Article 12 of Regulation (EEC) 1612/68 where
1.
the claimant is the parent and primary carer of a child in education in the UK (see DMG 071302 below) and
2.
that child in education is the child of a citizen of another European Economic Area Member State (or Switzerland) who is working or has worked as an employed person in the UK (see DMG 071303 to DMG 071305 below) and

3.
there is a common period where the child was in general education in the UK and the migrant worker also lived and worked in the UK1 (see DMG 071306 below) and
4.
the child is still in general education in the UK and is under 18 (see DMG 071307 to DMG 071309).

1  S of S for W & P v JS (IS) [2010] UKUT 347 (AAC)

071302
The parent and primary carer of a child in education will include a step parent or, exceptionally, a person who has some kind of legal relationship to the child such that they can demonstrate that they are in fact the primary carer.  The partner of a primary carer, who is living with the primary carer and the child, may also have a right to reside derived from the child’s Article 12 rights1.

1  Reg (EEC) 1612/68, art 12

071303
Article 121 rights can only apply to workers i.e. those who are in genuine and effective work that is more than marginal and ancillary (see DMG 071198) and are under the direction of another.  It does not therefore apply to those who are genuinely self-employed i.e. employed on their own account.  Simply registering as seeking work will not confer rights to a child under Article 12.
1  Reg (EEC) 1612/68, art 12

071304
Work carried out by a national of another Member State before that Member State joined the European Union cannot trigger rights under Article 12.  Where an A8 or A2 national has been employed in the UK on or after the date of accession, that work may confer Article 12 rights to a child1 if it is for an authorised employer, or the migrant worker is otherwise exempt from the requirement to register or seek authorisation.  The migrant worker does not have a complete 12 months registered or authorised work before a child can gain Article 12 rights2.

1  Reg (EEC) 1612/68, art 12;  2  S of S for W & P v JS (IS) [2010] UKUT 347 (AAC)

071305
An A8 national is working for an authorised employer in the first month of any employment in the UK starting on or after 1.5.041, even if it is not subsequently registered: but an A2 national must seek authorisation before stating employed work in the UK2.  From 1.5.11 an A8 national has full European Union rights and does not need to register any work.

1  Accession Regs 2004, reg 7(3);  2  Accession Regs 2006, reg 9(1)

071306
For the parent and primary carer to derive a right to residence from Article 12, there must be some common period where both the migrant worker was employed in the UK and the chid of that migrant worker was in general education in the UK1.  They do not, however, need to have lived in the same household for this common period.  This migrant worker does not need to have been in employment before the child came to the UK, or before the child started general education.

1  S of S for W & P v JS (IS) [2010] UKUT 347 (AAC)
071307
General education can include up to and including university or similar courses and vocational courses, but the right of the parent and primary carer, derived from Article 12, generally ends when the child reaches the age of majority.  This is 18 in the UK1.  However it can continue beyond that age if the child continues to need the presence and care of that parent in order to be able to complete their education2.  General education does not include play school or pre-school schemes3.  It usually starts around age 5.
1  Representation of the People Act 1983 (as amended);
2  Teixeira v London of Lambeth CJEU Case C-480/08 (para 87);  3  CIS/3960/07

071308
Once a child of a migrant worker has gained Article 12 rights, that right and the consequent right to reside of the parent and primary carer will continue whilst ever the child is under 18 and remains in general education in the UK.  It will not matter that the migrant worker might subsequently leave the UK.
071309
However, if the child leaves the UK for other than temporary periods, the rights under Article 12 will end.  Absences of less than 6 months could be considered as temporary if that was the intention at the outset and remained so throughout.  Longer absences could still be temporary depending on the reason for the absence.

Transitional protection

071310
Transitional provisions1 provide that the right to reside aspect of the habitual residence test will not apply to claimants who are entitled to an income related benefit on 30.4.04.  A claimant will continue to be entitled to Income Support, income-based Jobseeker’s Allowance, State Pension Credit and Housing Benefit until that claim ends if

82. he was entitled to that benefit on 30.4.04 and the claim has not terminated or
83. he makes a claim after 30.4.04 and it is determined that entitlement commenced on or before 30.4.04 or
84. he makes a claim for one of the income related benefits after 30.4.04 and entitlement is continuous with entitlement to that or another income related benefit for a period which includes 30.4.04 or
85. he claims income-based Jobseeker’s Allowance after 30.4.04 and the claim links with another claim which includes 30.4.04.

1  SS (Hab Res Amdt) Regs (NI), reg 6


071311 – 071324

Right to reside - A8 country nationals

Nationals of accession countries 

071325
Transitional provisions in the Treaty of Accession allow derogation from the principle of freedom of movement within the European Economic Area1 for a limited period after 1.5.042.  Regulations on immigration3 restrict the right to reside in the UK of certain nationals of the countries known as the A8 countries until 30.4.114.  From 1.5.11 all A8 nationals have full European Union rights in accordance with Directive 2004/38/EC.
1  Treaty establishing the European Community; Regulation (EEC) 1612/68. A1-6; 
2  Treaty of Accession, Annexes V, VI, VIII, IX, X, XII, XDIII and XIV;  3  Accession Regs 2004, reg 4;
4  reg 1(2)(c)
A8 countries

071326
The nationals of the following countries are affected by the derogation

86. Czech Republic

87. Estonia

88. Hungary

89. Latvia

90. Lithuania

91. Poland

92. Slovakia

93. Slovenia.

Workers

071327
To have the right to reside as a worker, an A8 national who is subject to the Worker Registration Scheme must be working for an authorized employer1.  When he ceases working for an authorized employer for any reason, including illness or involuntary unemployment, he ceases to have the right to reside in the UK2 as a worker.  However, if he starts working for an authorized employer after 1.5.04 and stops working within one month of having started work, due to temporary incapacity as a result of illness or accident, or because he is involuntarily unemployed, he does not cease to be treated as a worker during the remainder of the one month period commencing on the day he started work3.

1  Accession Regs 2004, reg 5(2);  2  reg 5(3);  3  reg 5(4)

Workseekers

071328
A national of an A8 country who is a workseeker who would be subject to the Worker Registration Scheme including those who have ceased to work for an authorized employer, does not have the right to reside as a workseeker as applied to other European Economic Area nationals.  Their right to reside depends on their being self sufficient1.  See DMG 071336 for A8 workers exempt from the Registration Scheme.

1  Accession Regs 2004, reg 4(3);  Directive 2004/38/EC

Inactive persons

071329
Inactive persons who are A8 nationals will be treated in the same manner as other European Economic Area nationals in that situation and their right to reside will be dependent on their not being a burden on public funds.
Authorized employer

071330
An employer is an authorized employer

94. where the worker was legally working for that employer on 30.4.04 for so long as that employer continues1 or
95. for the first month of a worker’s employment with that employer which started on or after 1.5.042 or
96. where the worker has applied for a registration certificate within the first month of starting work for that employer and has not received a certificate or refusal to issue a certificate.  The employer remains authorized under this paragraph until a certificate or refusal is received, or until he ceases working for that employer, whichever is earlier3 or
97. from receipt by the worker of a valid registration certificate relating to that employer which has not expired4 or
98. where the worker was issued with leave to enter the UK before 1.5.04 as a seasonal worker at an agricultural camp, and begins working on or after 1.5.04 for an employer as a seasonal worker at such a camp until that work ends or 31.12.04, whichever is the earlier5.
1  Accession Regs 2004, reg 7(2)(a);  2  reg 7(3);  3  reg 7(2)(b);  4  reg 7(2)(c);  5  reg 7(4)

071331
Where the worker does not apply for a registration certificate within one month of starting work for an employer, that employer will only be an authorized employer for the first month, and then subsequently from the date of receipt of a valid registration certificate.  It will not be an authorized employer for the period in between.

071332
A registration certificate expires when the worker ceases working for that employer1.  A registration certificate is invalid if the worker has ceased working for the specified employer on the date the certificate is issued.
1  Accession Regs 2004, reg 7(5)

Worker registration scheme

071333
To have the right of residence in the UK a national of an A8 country who is a worker and is not in an exempt category is required to register with the Home Office Worker Registration Scheme and is an ‘accession State worker required to register’ (other than during the first month of any employment - see DMG 071330).

071334
Registration is required within one month after starting employment but cannot be made before the employment starts.  Registration ends when that employment terminates and the worker must re-register with each new employer.

071335
Workers who register will be issued with a Worker Registration Scheme card when they first register and a Worker Registration Certificate for subsequent registrations.

Exempt workers

071336
Workers from A8 countries are exempt from the requirement to register if, amongst other exemption categories, they

99. had on 30.4.04 leave to enter or remain in the UK and their immigration status had no restrictions on work1 or
100. were legally working in the UK on 30.4.04 and had been so for a continuous period of 12 months prior to that date2 or
101. have legally worked in the UK for an uninterrupted period of 12 months either partly or wholly after 30.4.04, at the end of that 12 month period3.

1  Accession Regs 2004, reg 2(2);  2  reg 2(3);  3  reg 2(4)

Uninterrupted work

071337
A person is to be treated as having worked for an uninterrupted period of 12 months if he is not legally working for less than 30 days in total, provided that he was legally working at the beginning and end of that period1.

1  Accession Regs 2004, reg 2(8)

Self-employed persons

071338
Transitional provisions in the Treaty of Accession do not allow derogation from the principle of freedom of movement within the European Economic Area for self-employed persons1.  An A8 national who works in the UK as a self-employed person is not subject to the Worker Registration Scheme and is a qualified person with normal European Economic Area rights whilst pursuing an activity as a self-employed person.

1  Treaty of Rome, art 43

071339
An A8 national who is a self-employed person in the UK will retain that status if he is temporarily unable to pursue his activity as a self-employed person as the result of an illness or accident1.  He will still be a qualified person2 (see DMG 071192).

1  Imm (EEA) Regs, reg 6(3);  2  reg 6(1)(c)

071340
However, where an A8 national, who has been working as a self-employed person, becomes unemployed, he does not retain the status of a self-employed person.  If he seeks work, he will be treated the same as other A8 nationals who are seeking work (see DMG 071278).  This means that he will only have a right to reside by virtue of his status as a workseeker if he is in an exempt category1 (see DMG 071286).
1  Accession Regs 2004, reg 4(2) & (3)


071341 – 071349

Right to reside - A2 country nationals

Nationals of Bulgaria and Romania

071350
Romania and the Republic of Bulgaria joined the European Union on 1.1.07.  Transitional provisions in the Treaty of Accession allow derogation from the principle of freedom of movement within the European Economic Area1 for a limited period, initially five years after 1.1.07.  Regulations on immigration2 restrict the right to reside in the UK of nationals of Bulgaria and Romania (known as A2 nationals).

1  Treaty establishing the European Community; Regulation (EEC) 1612/68, A 1-6;  2  Accession Regs 2006, reg 6

Derogation for A2 nationals

071351
A2 nationals wishing to work in the UK must, except where they are exempt from the requirement, obtain a worker authorization document before they commence employment in the UK1.  (See DMG 071357 onwards for those A2 nationals who are not subject to worker authorization.)
1  Accession Regs 2006, reg 9(1)

071352
To have a right to reside as a worker, an A2 national who is subject to worker authorization, must have a worker authorization document and be working in accordance with the conditions set out in that authorization document1.

1  Accession Regs 2006, reg 6(2)

071353
If A2 nationals subject to worker authorization cease working for any reason, including illness or involuntary unemployment, they cease to have a right to reside in the UK as a worker1.

1  Accession Regs 2006, reg 6(3)

071354
An A2 national who is subject to worker authorization and who is a workseeker, does not have a right to reside as a workseeker1, although he may have a right to reside if he is self-sufficient.  He is not treated as a jobseeker for the purposes of the definition of ''qualified person''2.

1  Accession Regs 2006, reg 6(2);  2  The Imm (EEA) Regs 2006, reg 6

A2 nationals exempt from the habitual residence test

071355
Amendments to Income Support, Jobseeker’s Allowance and State Pension Credit legislation and subsequent Employment and Support Allowance legislation, introduced a new category of persons who are exempt from the habitual residence test1.

1  IS (Gen) Regs (NI), reg 21AA(4)(f)(ii);  JSA Regs (NI), reg 85A(4)(f)(ii);
ESA Regs (NI), reg 70(f)(ii);  SPC Regs (NI), reg 2(4)(f)(ii)

071356
An A2 national is exempt from the habitual residence test if he

102. is subject to worker authorization and
103. has a worker authorization document and
104. is working in accordance with the conditions in that document1.


He will not be a person from abroad for Income Support, income-related Employment and Support Allowance, income-based Jobseeker’s Allowance or not treated as not in Northern Ireland for State Pension Credit.

1  Accession Regs 2006, reg 6(2)

Exempt from worker authorization

071357
However certain categories of nationals of Bulgaria and Romania are not subject to worker authorization.  An A2 national is not an Accession State national subject to worker authorization where he or she

105. has leave to enter or remain in the UK under the Immigration Act 1971 and their immigration status has no condition restricting employment1 or
106. was legally working2 in the UK on 31.12.06 and had been so working in the UK without interruption for a continuous period of 12 months ending on that date3 or
107. legally works in the UK without interruption for a period of 12 months falling partly or wholly after 31.12.06, at the end of that 12 month period4 or
108. has dual nationality and is also a national of the UK or some other European Economic Area State (other than Bulgaria or Romania)5, or during any period where they are the spouse or civil partner of a UK national6 or
109. has a permanent right of residence7 under regulation 15 of the Immigration (EEA) Regulations 2006 or
110. is a family member of a European Economic Area national8 who has a right to reside in the UK under certain legislation9 other than a family member in an excluded category10 or
111. is highly skilled and holds a registration certificate from the Home Office that includes a statement that they have unconditional access to the UK labour market11 or
112. is in the UK as a student and does not work for more than 20 hours per week and holds a registration certificate that includes a statement that they are a student who has access to the UK labour market for 20 hours a week12 or
113. is a posted worker13 as defined in European Union legislation14, being an A2 national working for an employer of another member state but posted to work in the UK, during the period of the posting.

1  Accesssion Regs 2006, reg 2(2);  2  reg 2(12);  3  reg 2(3);  4  reg 2(4);  5  reg 2(5);  6  reg 2(6);

7  reg 2(7);  8  reg 2(8);  9  Imm (EEA) Regs 2006;  10  Accession Regs 2006, reg 2(8)(a) & (b);

11  reg 2(9);  12  reg 2(10);  13  reg 2(11);  14  Directive 96/71/EC, art 1(3)

071358
A2 nationals who fall into the above groups can obtain a registration certificate from the Home Office to confirm their status, or will have a valid passport marked with

114. a UK residence permit granting leave to remain with permission to work that has not expired or
115. indefinite leave to remain or
116. a ''no time limit'' stamp.

071359
Those A2 workers who are exempt from the worker authorization scheme (see DMG 071357) can retain worker status in the same way as other European Economic Area nationals when, for example, temporarily unable to work due to illness or accident1.

1  Imm (EEA) Regs 2006, reg 6(1)(b) & 6(2)

Uninterrupted work

071360
A person is treated as having worked in the UK without interruption for a period of twelve months if he was legally working in the UK at the beginning and end of that period and any intervening periods in which he was not legally working in the UK do not, in total, exceed 30 days1.

1  Accession Regs 2006, reg 2(12)(c)

Self-employed

071361
Transitional provisions in the Treaty of Accession do not allow derogation from the principle of freedom of movement for self-employed persons within the European Economic Area1.  Bulgarian and Romanian nationals who are working in the UK in a self-employed capacity are not subject to worker authorization while they are working, and are qualified persons with normal European Economic Area rights whilst pursuing activities as self-employed persons.
1  Treaty of Rome, art 43

071362
An A2 national who is a self-employed person in the UK will retain that status if he is temporarily unable to pursue his activity as a self-employed person as the result of an illness or accident1.  He will still be a qualified person2 (see DMG 071192).

1  Imm (EEA) Regs, reg 6(3);  2  reg 6(1)(c)

071363
However, where an A2 national, who has been working as a self-employed person, becomes unemployed, he does not retain the status of a self-employed person.  If he seeks work, he will be treated the same as other A2 nationals who are seeking work (see DMG 071304).  This means he will only have a right to reside as a “jobseeker”1 for the purpose of the definition of “qualified person” if he is in an exempt category (see DMG 071307).

1  Accession Regs 2006, reg 6(2)
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