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Chapter 07 – Part 7 – Offshore Workers & Her Majesty’s Forces

Introduction

General

073260
This part of the chapter describes the special rules that apply to
1. mariners

2. airmen

3. continental shelf workers

4. members of Her Majesty’s Forces.

073261 – 073269

Definitions

Mariner

073270
For Industrial Injuries benefits a mariner is a person employed under a contract of service

1.
on board any ship or vessel as a master or as a crew member or as a pilot on board or in any other capacity on board and

2.
treated as employed earner’s employment1.

1  SS (II) (Mariners’ Ben) Regs (NI), reg 1(2)

073271
For other benefits a mariner is a person employed under a contract of service on board any ship or vessel

1.
as a master or

2.
as a crew member or

3.
in any other capacity on board when the employment in that other capacity is with  the ship or vessel or the crew or any passengers or cargo or mail carried and the contract is entered into in the United Kingdom with a view to its performance (in whole or in part) while the ship or vessel is on its voyage.

073272
This does not include a serving member of the forces except those undergoing training or instruction in certain prescribed establishments and organisations1 for 72 consecutive hours or less2.

1  SS (Mariners’ Ben) Regs (NI), reg 1(2);  2  SS (Conts) Regs, Sch 6, Part 1

073273
The following expressions used in the Merchant Shipping Acts have the same meaning as in the Acts1
“Chief Officer of Customs” includes the
1.
collector

2.
superintendent

3.
principal coast officer or
4.
other chief officer of Customs at each post.


“Superintendent”, so far as respects a British possession, includes any

1.
shipping master or
2.
other officer carrying out the duties of a superintendent.


“Consular Officer” when used in connection with a foreign country, means the officer recognised by Her Majesty as a consular officer of that foreign country.

1  Merchant Shipping Acts 1894-1981

Airmen

073274
For Industrial  Injuries benefits an airman is a person employed under a contract of service

1.
on any aircraft  as a pilot or as a commander or as a navigator or as any other crew member or in any other capacity on board and

2.
treated as employed earner’s employment1.


For employment to be in “any other capacity on board”, it must be for the purposes of the aircraft or its crew or passengers or cargo or mail carried2.
1  SS (II) (Airmen’s Ben) Regs (NI), reg 1(2);
2  SS (Employed Earners’ Employments for II Purposes) Regs (NI) 75, Sch 2, Part III, para 1
073275
An airman’s employment on a British aircraft1 is treated as employed earners’ employment for Industrial Injuries purposes where

1.
the airman is domiciled or has a place of residence in the UK2 and
2.
the employer has a place of business in Northern Ireland3 and
3.
if the airman is employed in some other capacity (see DMG 073274), the contract must be entered into in the UK with a view to its performance (in whole or in part) while the aircraft is in flight4.

1  SS (Employed Earners’ Employments for II Purposes) Regs (NI) 75, Sch 2, Part III, para 1;
2  Sch 2, Part IV, para 1;  3  Sch 2, Part III, para 2;  4  Sch 2, Part III, para 1 & Part IV, para 2(2)

073276
Where the airman is employed on a non-British aircraft, the conditions at DMG 073275 must be met, but the employer’s principal place of business must be in Northern Ireland1.

1  SS (Employed Earners’ Employment for II Purposes) Regs (NI) 75, Sch 2, Part III, para 2(2)
073277
For other benefits an airman is a person employed under a contract of service on any aircraft

1.
as a pilot or

2.
as a commander or

3.
as a navigator or

4.
as any other crew member or

in any other capacity on board when the employment in that other capacity is with the aircraft or the crew or any passengers or cargo or mail carried and the contract is entered into in the United Kingdom with a view to its performance (in whole or in part) while the aircraft is in flight.

073278
This does not include a serving member of the forces except those undergoing training or instruction in certain prescribed establishments1 and organisations for 72 consecutive hours or less2.

1  SS (Conts) Regs, Sch 6, Part 1;  2  SS (Airmen’s Ben) Regs (NI), reg 1(2)

Questions for determination

073279
When it has been decided (see DMG Chapter 01) whether
1.
the employment is employed earner’s employment or
2.
a person is or has been under a contract of service or contract to act in a particular capacity.

073280
The decision maker decides in what capacity a person is acting on board a ship or aircraft.

Continental shelf worker

073281
A continental shelf worker is a person who is or has been in prescribed employment on the continental shelf.

Definition of prescribed employment

073282
Prescribed employment means any employment1, whether under a contract of service or not, in any appointed or designated area2, but see DMG Volume 01.

1  Oil and Gas (Enterprise) Act 82, sec 23(2);  2  SS Ben (PA) Regs (NI), reg 11(1)

073283
Designated area means any area set out by Order in Council under the Continental Shelf Act 1964 as an area where the United Kingdom may explore the seabed, subsoil and exploit their natural resources1.

1  SS Ben (PA) Regs (NI), reg 11(1)

073284
Prescribed area means any area over which Norway or any European Community country (except the United Kingdom) exercises sovereign rights to explore the seabed and subsoil and exploit the natural resources or other named areas (but see DMG 073282).  This area must be outside the territorial water of
1. Norway or
2. any European Community country (except the United Kingdom).
Accidents happening or prescribed diseases caught outside Northern Ireland

073285
For accidents happening or prescribed diseases caught outside Northern Ireland “prescribed employment” and “prescribed area” are defined slightly differently1.
1  SS Ben (PA) Regs (NI), reg 12A

073286
Prescribed employment means
1. employment in a prescribed area for exploring the seabed and subsoil or exploiting the natural resources or
2. prescribed employment described in DMG 073282.
073287
Prescribed area means an area over which Norway or any European Community country (except the United Kingdom) exercises sovereign rights to explore the seabed and subsoil and exploit the natural resources.  This area is outside the territorial water (see DMG 073320) of
1. Norway or
2. any European Community country (except the United Kingdom).
Oil and Gas (Enterprise) Act

073288
The activities named in the Act1 are connected with

1. exploring, or exploiting the natural resources of, the  shore or bed of waters named by Order in Council or  the subsoil beneath and
2. installations kept, or set up for  exploiting or exploring mineral resources in or under the shore or bed of water named or storing or recovering gas in or under the shore or bed of these waters or transporting things by a pipe, or system of pipes, built or placed on, in or under the shore or bed of such waters or providing accommodation for people who work on or from such installations.
1  Oil and Gas (Enterprise) Act 82, sec 23(2)
Members of Her Majesty’s Forces

073289
A serving member of the forces1 is a person

1. over 16 years old and
2. who gives full-pay service (DMG 072086) as a member of certain named establishments or organisations2.
1  SS (Ben) (Members of the Forces) Regs, reg 1(2);
2  SS (Conts) Regs, Sch 6, Part 1

073290
A serving member of the forces does not include

1. certain people recruited locally overseas and
2. deserters1.
1  SS (Conts) Regs, Sch 3, Part 1, reg 1(2)


073291 – 073299

Claims

073300
A claim for benefit made by a mariner, airmen, continental shelf worker or member of the forces1 is treated as made within the prescribed time if that person

· is outside the United Kingdom because of that employment and unable to claim within the prescribed time and

· claims as soon as is reasonably practicable.

1  SS (Mariners’ Ben) Regs (NI), reg 9;  SS (Airmen’s Ben) Regs (NI), reg 3;  
SS (II) (Mariners’ Ben) Regs (NI), reg 8;  SS (II) (Airmen’s Ben) Regs (NI), reg 6;  
SS Ben (PA) Regs, reg 11(4);  SS (Ben) (Members of the Forces) Regs, reg 5

073301 - 073309

Mariners

Escaping disqualification for being absent from Northern Ireland

Incapacity Benefit and Severe Disablement Allowance

073310
A mariner is not disqualified for being absent from Northern Ireland if that mariner

· is, or has been, under contract to travel at the employer’s expense to start work  and 

· has been left outside Northern Ireland (073318), discharged or unable to start work because of any hurt or injury or illness or action taken to prevent infection1. 

1  SS (Mariners’ Ben) Regs (NI), reg 4(a)

073311
The decision maker should not disqualify a mariner for being absent from Northern Ireland if that mariner

· has been left outside Northern Ireland (070702) because of any hurt or injury or illness or  action to prevent infection and

· has reported to the proper superintendent, consular officer or chief customs officer  within 14 days of being left outside Northern Ireland or immediately after release from custody1, if that mariner was placed in custody after being left outside Northern Ireland.

1    SS (Mariners’ Ben) Regs (NI), reg 4(b)

Jobseeker’s Allowance

073312
A mariner is not disqualified for receiving contribution based Jobseeker’s Allowance for receiving Jobseeker’s Allowance for being absent Northern Ireland if1 that mariner

· is or has been employed as a mariner or under contract to travel at his employer’s expense to start work and

· has been left outside of Northern Ireland and

· reports to the proper superintendent, consular officer or chief customs officer within 14 days of being left outside of Northern Ireland or as soon as reasonably practicable.

1 SS (Mariners’ Ben) Regs (NI),  reg 4A(1)

Reduced Earnings Allowance

073313
The decision maker should not disqualify a mariner for receiving Reduced Earnings Allowance for being absent from Northern Ireland1.

1 SS (II) (Mariners’ Ben) Regs (NI), reg 5(b)

Statutory Sick Pay

073314
Home trade mariners who are absent from Northern Ireland are entitled to Statutory Sick Pay, provided the normal conditions are satisfied, if they are

· employees or treated as employees1 and

· incapable of work during a period of entitlement while absent from Northern Ireland.

1  SSP (MA & PA) Regs (NI), regs 4 & 4A

073315
Foreign going mariners who pay a reduced rate of national insurance contributions are not entitled to Statutory Sick Pay1.

1  SSP (MA & PA) Regs (NI), reg 9

Disqualified for being absent from Northern Ireland

Incapacity Benefit - misconduct

073316
A person does not escape disqualification for being absent from Northern Ireland if the incapacity was because of misconduct1.

1  SS (Mariners’ Ben) Regs (NI), reg 4(a);  SS C&B (NI) Act 92, sec 167E

End of escape from disqualification

073317
The escape from disqualification ends

· when a person starts or restarts employment outside Northern Ireland or

· at the start of any undue delay in returning a person to a “place for return” (073323) or

· on the person’s return to a “place for return”1.

1  SS (Mariners’ Ben) Regs (NI), reg 4A(2);  R(S) 11/61;  R(S) 6/63;  R(S) 4/64

Left outside Northern Ireland

073318
A British ship on the high seas or in territorial waters is not part of Northern Ireland1.

1  R(S) 23/52

073319
The decision maker should treat a person as left outside Northern Ireland if the ship sails leaving that person behind. The person avoids disqualification from the following day.

073320
A person should  be treated as left outside Northern Ireland from the day after that person finished being a crew member, if that person

· has been put ashore or transferred to another ship and 

· taken off ship’s articles.

073321
The above paragraph applies even if the ship remains in port or the person rejoins the ship as a passenger1. 

1  R(S) 6/54;  R(S) 10/58

073322
The decision maker should not treat a person taken off ship’s articles but not put ashore as left outside Northern Ireland1.

 1  R(S) 8/54

Place for return

073323
The employer is responsible for returning a mariner to the “place for return”1. There is no provision for any person or authority to decide the correct place of return.  If the question arises, the decision maker should decide whether any “place” is the correct “place for return”.2 Where the mariner is returned to depends upon where that person resides in the United Kingdom. However, a mariner can agree a place of return with the employer.

1  Merchant Shipping (Repatriation) Regs, reg 3(1);  2  R(S) 4/64;  

Merchant Shipping (Repatriation) Regs, reg 7

073324
Where a mariner is returned to depends on whether that person resides in the United Kingdom. However, a mariner can agree with the employer to be returned anywhere.

Resident in the United Kingdom

073325
The place for return for a mariner who is resident in the United Kingdom is the closest of the following to the place of return to the United Kingdom

· the mariner’s home in the United Kingdom or

· the place where the Merchant Navy Establishment Administration Office at where the mariner is registered is situated.

Not resident in the United Kingdom

073326
The place for return for a mariner who is not resident in the United Kingdom is the country of residence at the place where that person

· joined the ship, if that person joined the ship in that country or
· was engaged to join the ship, if that person did not join the ship in that country.

Any other place

073327
The mariner should be returned to any other place agreed to by the mariner and the employer.

Accidents happening and diseases caught outside Northern Ireland

073328
Benefit is not usually payable for an accident happening outside Northern Ireland or a prescribed disease due to the nature of employment outside Northern Ireland.  This does not apply if the person who has the accident or catches a disease is

· a mariner or

· an employed earner who, during employed earner’s employment as an apprentice pilot, is on board any ship or vessel, whether or not that person is a mariner1.

1  SS (II) (Mariners’ Ben) Regs (NI), reg 2

Accidents treated as arising from and during employment

073329
The decision maker should treat an accident as arising from and during employment1, even if it did not occur during employment and the mariner provides no services and receives no wages, if 

· the mariner has been left behind in any country because of illness or injury or risk of infection or loss of or damage to the ship or vessel in which the person worked  and

· the mariner is later returned to a “place for return” at the employer's expense and

· the decision maker would have treated an accident on the return journey to have arisen from and during employment if that journey had been made because of a duty under contract of service with the employer.

1  SS (II) (Mariners’ Ben) Regs (NI),  reg 3(a)

Accidents happening while travelling in employer’s transport

073330
The rules1 which apply to a person who has an accident travelling to or from a place of work do not apply to a mariner who

· is travelling in any ship or vessel to or from the place of work and

· has the express or implied permission of the employer to do this.

1  SS C&B (NI) Act 92, sec 99(1)(b)

073331
Place of work includes the ship or vessel in which the person works1. It does not matter who provides the transport service.

1  SS (II) (Mariners’ Ben) Regs (NI), reg 3(b)

Accidents happening while meeting an emergency

073332
The decision maker can treat an accident happening to a person acting in an emergency as arising from and during employment1. The decision maker should treat an accident happening to a mariner as having arisen from and during employment if it happens when

· the person is a mariner and

· there is an emergency on or with any ship or vessel and

· that person is taking steps to rescue, aid or protect people who are or are thought to be injured or in danger or to avert or minimise serious damage to property2.

1  SS C&B (NI) Act 92, sec 100;  2  SS (II) (Mariners’ Ben) Regs (NI), reg 3(c)

Accidents happening to marine pilots

073333
The decision maker should treat a marine pilot who normally works from a port in Northern Ireland as having an accident arising during employment if the accident happens while

· carrying out duties on board, embarking in or going ashore from, any ship or vessel or

· returning soon to port having left a ship or vessel1.

1 SS (II) (Mariners’ Ben) Regs (NI),  reg 4

073334
This rule1 is limited to arising during the employment. The person will have to prove that the accident arose from the employment2, unless the decision maker can decide that the accident arose from the employment because there is no evidence to the contrary.

1  SS C&B (NI) Act 92, sec 94(3);  2  sec 101

Notice of accident and duties of employer

073335
The decision maker should treat notice of a mariner’s accident as given in accordance with regulations1 if given to

· the master or

· any authorised officer

· of the ship or vessel in which the mariner works2.

1  SS (C & P) Regs (NI), regs 24 & 25;  2  SS (II) (Mariners’ Ben) Regs (NI), reg 6(1)

073336
The master of the ship or vessel must

· look into and record the circumstances of the accident1 and

· provide information requested by the Department about any accident or prescribed occupation2.

1  SS (II) (Mariners’ Ben) Regs (NI), reg 6(2);  2  reg 6(3)

073337
The master of the ship or vessel does not have to keep an accident book1.

1 SS (II) (Mariners’ Ben) Regs (NI),  reg 6(4)

073338 - 073349

Airmen

Escaping disqualification for being absent from Northern Ireland

Incapacity Benefit and Severe Disablement Allowance

073350
An airman is not disqualified1 (except for disqualification for misconduct) for receiving Incapacity Benefit or Severe Disablement Allowance2 because of absence from Northern Ireland if the airman

1. is, or has been, under contract to travel at the employer’s expense to start work and
2. has been left outside Northern Ireland (DMG 073318) or unable to start work because of any hurt or injury or illness or action taken to prevent infection.
1  SS (Airmen’s Ben) Regs (NI), reg 1(2);  2  reg 2(1)

Reduced Earnings Allowance

073351
The decision maker should not disqualify an airman for receiving Reduced Earnings Allowance for being absent from Northern Ireland if Reduced Earnings Allowance is in payment in respect of an industrial accident which happened, or a prescribed disease which was contracted, whilst the claimant was employed as an airman1.
1  SS (II) (Airmen’s Ben) Regs (NI), reg 4
Statutory Sick Pay

073352
Airmen who are absent from Northern Ireland are entitled to Statutory Sick Pay, provided the normal conditions are satisfied, if they are

1. employees or treated as employees1 and

2. incapable of work during a period of employment while absent from Northern Ireland.

1  SSP (MA & PA) Regs (NI), regs 4 & 4A

Accidents happening and diseases caught outside Northern Ireland

073353
A person who has an accident outside Northern Ireland or a prescribed disease because of employment outside Northern Ireland is entitled to benefit when employed

1. as an airman or

2. on board an aircraft on a test flight starting in Northern Ireland, whether or not that person is an airman1.

1  SS (II) (Airmen’s Ben) Regs (NI), reg 2

Accidents treated as arising from and during employment

073354
The decision maker should treat an accident as arising from and during employment, even if it did not occur during employment and the airman provides no services and receives no wages, if
1. the person has been left behind in any country because of illness or injury or risk of infection or loss of or damage to the aircraft in which that person worked and

2. the person subsequently returns to the United Kingdom at the employer's expense and

3. the decision maker would have treated an accident on the return journey to have arisen from and during employment if that journey had been made because of a duty under contract of service with the employer1.

1  SS (II) (Airmen’s Ben) Regs (NI), reg 3(a)

Accidents happening while meeting an emergency

073355
The decision maker should treat an accident happening to an airman as having arisen from and during employment1 if it happens when

1. the person's employment is as an airman and

2. there is an emergency on or with any aircraft and

3. that person is taking steps to rescue, aid or protect people who are or are thought to be injured or in danger or to avert or minimise serious damage to property2.

1  SS C&B (NI) Act 92, sec 100;  2  SS (II) (Airmen’s Ben) Regs (NI), reg 3(b)

Accidents happening while travelling in employer’s transport

073356
The rules1 which apply to a person who has an accident travelling to or from a place of work do not apply to an airman who

1. is travelling in any aircraft2 to or from the place of work and

2. has the express or implied permission of the employer to do this.


Note:  It does not matter whether the aircraft used for transport is used by or for the employer, or as a public transport service.

1  SS C&B (NI) Act 92, sec 99(1)(b);  2  SS (II) (Airmens’ Ben) Regs (NI), reg 3(c)


073357 – 073369

Continental shelf workers

Escaping disqualification for being absent from Northern Ireland

073370
A person is not disqualified for receiving any benefit for being absent from Northern Ireland if the absence is due to prescribed employment in a designated area1 (DMG 073283).

1  SS Ben (PA) Regs (NI), reg 11(2)

073371
A person who is paid benefit in Northern Ireland is not disqualified for receiving that benefit if in connection with prescribed employment the person is1
1. in a prescribed area (DMG 073284) or

2. travelling between one prescribed area and another or

3. travelling between a designated area (DMG 073283) and a prescribed area or

4. travelling between a prescribed area and Norway or United Kingdom or another European Community country and benefit is not payable for the same circumstance and for the same period under Norwegian or an European Community country’s legislation (other than United Kingdom)2.

1  SS Ben (PA) Regs (NI), reg 11(2) & (2A);  2  reg 11(2B)

Statutory Sick Pay

073372
A continental shelf worker who is absent from Northern Ireland is entitled to Statutory Sick Pay, provided the normal conditions are satisfied, if that person is

1. an employee or treated as an employee1 and

2. incapable of work during a period of employment while absent Northern Ireland.

1  SSP (MA & PA) Regs (NI), regs 4 & 4A

Accidents happening or prescribed diseases caught outside Northern Ireland

073373
Payment of Industrial Injuries benefit for an accident happening or a prescribed disease caught outside Northern Ireland continues if at the time the accident happened or the disease was caught the person is treated as an employed earner under the Industrial Injuries Employments Regulations1
3. in an appointed area or

4. travelling from one appointed area to another or

5. travelling from Northern Ireland to an appointed area or the appointed area to Northern Ireland.

1  SS Ben (PA) Regs (NI), reg 11(3);  SS (EEE for IIP) Regs (NI), Sch 1, Part 1, para 7

073374
From 30.11.64 a person who suffers or has suffered an accident or caught a prescribed disease outside Northern Ireland will not be disallowed benefit if in connection with prescribed employment the accident was suffered or the disease caught 

1. in a prescribed area or
2. while travelling between one prescribed area and another prescribed area or

3. while travelling between an appointed area and a prescribed area or

4. while travelling between Norway or a Member State (including the United Kingdom) and a prescribed area1.

1  SS Ben (PA) Regs (NI), reg 12(2)(a)


073375 – 073379

Members of Her Majesty’s Forces

Jobseeker’s Allowance, Incapacity Benefit and Severe Disablement Allowance

073380
A serving member of the forces is not entitled to
1. Jobseeker’s Allowance
2. Incapacity Benefit and
3. Severe Disablement Allowance.
Maternity Allowance

073381
A woman who is absent from Great Britain or Northern Ireland is not disqualified for receiving Maternity Allowance if

1. she is a serving member of the forces or
2. her absence is for a period within the 26 weeks immediately after she ceased to be a member of the forces1.

This rule does not apply to a person who is mentioned in the 1st and 2nd bullet points of DMG 073374.
1  SS (Ben) (Members of the Forces) Regs, reg 4(2)

Meaning of serving member of the forces

073382
Serving member means any member of the

1. regular naval, military or air forces of the Crown
2. retired and emergency Lists of Officers of the Royal Navy
3. Royal Naval Reserves, including  Women’s Royal Naval Reserve and the Queen Alexandra’s Royal Naval Nursing Service Reserve
4. Royal Marines Reserve
5. Army Reserves, including Regular Army Reserve of Officers, Regular Reserves, Long Term Reserve and Army Pensioners
6. Territorial and Army Volunteer Reserve
7. Royal Air Force Reserves, including Royal Air Force Reserve of Officers, Women’s Royal Air Force Reserve of Officers, Royal Air Force Volunteer Reserve, Women’s Royal Air Force Volunteer Reserve, Class E Reserve of Airmen, Princess Mary’s Royal Air Force Nursing Service Reserve, Officers on the Retired List of the Royal Air Force and Royal Air Forces Pensioners
8. Royal Auxiliary Air Force (including Women’s Royal Auxiliary Air Force) and
9. Ulster Defence Regiment1 now known as the Royal Irish Regiment.

The person must also be over 16 years old and be giving full-pay service (DMG 073384).

1  SS (Conts) Regs, reg 1(2) & Sch 6, Part 1
073383
The following are not serving members of the forces

1. a deserter and
2. a member of any territorial or reserve force  who is not undergoing training or instruction as such a member for over 72 consecutive hours1 and
3. a member of the Ulster Defence Regiment (now known as the Royal Irish Regiment) who is not serving also as a member of any of the regular naval, military or air forces of the Crown or on the full-time permanent staff of that regiment serving or undergoing training or instruction in that regiment for over 72 consecutive hours2.
1  SS (Ben) (Members of the Forces) Regs, reg 2(1);  2  reg 2(b)

Meaning of full-pay service

073384
A member of the armed forces is giving full-pay service if normal salary continues to be paid from

1. a civilian employer or
2. one of the branches of the armed forces.
073385
A person on unpaid leave or less than normal salary is not giving full-pay service.


073386 – 079999

Appendix 1 - Retirement Pension frozen rates pre- 1.10.89

Category A Retirement Pension on own insurance only

Person outside Northern Ireland at date of award

1 Category A Retirement Pension is paid at the rate in force on the first date of entitlement. To be entitled to Retirement Pension a person must

1. give notice of retirement and
2. claim

2 The rate of Retirement Pension is increased by the uprating before the accepted date of retirement or date of entitlement where that person

3. gives late notice of retirement or

4. claims late
Previously entitled to Category B Retirement Pension

3 Usually a person may become entitled to Category A Retirement Pension having been entitled to Category B Retirement Pension from an earlier date. This may happen where a woman entitled to Category B Retirement Pension as a widow later retires and become to Category A Retirement Pension.

4 Where this happens the rate of Category A Retirement Pension is restricted to the rate at the date of entitlement to Category B Retirement Pension1.

1  SS Ben (PA) Regs (NI), reg 5(3)(c)


Substituted Category A Retirement Pension

5 There is no restriction to any uprating Order before that current at entitlement where at the date on which entitlement to Category A Retirement Pension using substituted arises

5. the former spouse has neither died or retired or been deemed to have retired before 1.1.89 or
the former spouse has retired or been deemed to have retired before 1.10.89 but was then and at the last uprating date continued to be ordinarily resident in Northern Ireland.

6 The only exception to this is where a woman not ordinarily resident Northern Ireland is receiving a Category B Retirement Pension on her husband's contributions at the date of divorce.  In this case Category A Retirement Pension using substituted will be restricted to the rate in force at the date of her entitlement to Category B Retirement Pension.

Widow not entitled to Widow’s Benefit

7 The rate of substituted Category A Retirement Pension is restricted in the same way as personal Category A Retirement Pension (paragraph 1) where the widow is not entitled to Widow’s Benefit before pension age (paragraph 11).

Widows entitled to Widow’s Benefit at pensionable age, widowers, divorced

Men and women

8 The rate of substituted Category A Retirement Pension is restricted to the earlier of 

6. the date of retirement (including deemed retirement) of he former spouse if he or she was then not ordinarily resident in Northern Ireland or

7. the date on which the former spouse ceased to be ordinarily resident in Northern Ireland subsequent to the date of retirement or

8. the date of death of the former spouse or

9. the date of entitlement to any Category B Retirement Pension.

Previously entitled to Category A Retirement Pension

9 Where after reaching pension age and becoming entitled to Category A Retirement Pension at less than the standard rate a man is widowed, or a man or woman is divorced, the substituted Category A Retirement Pension is restricted to the rate payable at the earlier of

10. any date for restriction identified under paragraph 8 or
11. the date of entitlement to Category A Retirement Pension without substitution1.

1  SS Ben (PA) Regs (NI), reg. 5(3)(c)

10 Substituting contributions gives grounds for reviewing the existing award of Category A Retirement Pension. Therefore the date that the Retirement Pension is restricted to cannot be later than original date of entitlement to Retirement Pension.

Topped up Category A Retirement Pension

11 A person is entitled to a composite Category A Retirement Pension (topped up) where, but for the provisions preventing dual entitlement, that person is entitled to both Category A and Category B Retirement Pension.

Basic pension

12 Where because of contributions deficiency the rate of Category A Retirement Pension is less than the standard rate1, the amount of basic pension can be increased by the lesser of

12. the amount it falls short of the standard amount1 or

13. the Category B Retirement Pension2.

1  SS C&B (NI) Act 92, sec 44(3)(a);  2  sec 52(2)

13 Where the surviving spouse is not ordinarily resident in Northern Ireland the amount of the top up is restricted to the rate in force at the later of

14. the surviving spouse's date of retirement or

15. the date on which he or she was last ordinarily resident in Northern Ireland1.

1  SS Ben (PA) Regs (NI), reg 4(3)

14 In some cases this may mean that no composite pension can awarded. This is because the Category A Retirement Pension is equal to or greater than the standard Category A Retirement Pension at the date of retirement. This may occur, for example, where a person makes a late claim some time after deemed retirement age and therefore is awarded the Category A Retirement Pension rate current at the date of entitlement.

Married women

15 Category A Retirement Pension paid to a married woman can be "topped up" where

16. she is not entitled to full rate Category A Retirement Pension and

17. her rate of Category A is less than the standard rate of married woman's Category B.

16 The rate of Category A is increased by the lower of the amount

18. that the person's Category A Retirement Pension is below the standard rate of Category B Retirement Pension or

19. of her rate Category B Retirement Pension.

17 Where a married woman is not ordinarily resident in Northern Ireland the amount of the "top up" is restricted to the rate in force at the later of 
20. her date of retirement or

21. the date on which she was last ordinarily resident in Northern Ireland1
1  SS Ben (PA) Regs (NI), reg 4(3)

Total rate of topped up category A Retirement Pension

18 The total Category A Retirement Pension cannot be more than the standard rate of Retirement Pension at the later of

22. the date of retirement or

23. the date on which the claimant ceased to be ordinarily resident Northern Ireland.

19 Where unusually a married woman is entitled to Category B Retirement Pension before Category A Retirement Pension

24. the total of "topped up" Category A cannot be more than the rate in force when she retired and

25. the "top up" is restricted to the rate in force when her husband retired.


Composite pension is made up of Category A at 1988 rates plus Category B at 1987 rates but cannot exceed the standard Category B Retirement Pension in the 1988 uprating.

20 The rate of composite basic pension is restricted only by the standard rate of Category A Retirement Pension then in force where

26. a widow is entitled to Category B Retirement Pension without having retired1 and

27. she later becomes entitled to composite Retirement Pension.

1  SS C&B (NI) Act 92, sec 49(4)

21 This is because in her case the date of retirement coincides with the date of the later entitlement.  If the date of her entitlement to Category A Retirement Pension is later than the date of her retirement, the composite pension remains restricted to that in force at the date of her entitlement to Category A Retirement Pension is later than the date of her retirement, the composite pension remains restricted to that in force at the date of her retirement.  In either case the amount of

28. Category B Retirement Pension used in the calculation remains restricted to the rate in force at the date of widowhood and

29. Category A Retirement Pension is restricted to the rate in force at the date of widowhood or, if later, the date of entitlement to Category B Retirement Pension.

Entitled to Category A and Category B at same date

22 Where a surviving spouse or married woman is entitled to both Category A Retirement Pension and Category B Retirement Pension from the same date the

30. total rate of “topped up” Category A  is restricted to the rate in force at the date of retirement and

31. the Category B “topped up” is restricted to the rate in force when the spouse retired.

Topped up additional pension

General

23 Where the surviving spouse is not entitled to the maximum rate of additional pension1 the rate of additional pension can be increased by the lower of

32. the amount by which it falls short of the maximum or

33. the additional pension included in the Category B Retirement Pension2.

1  SS (MAC) Regs (NI), reg 2;  2  SS C&B (NI) Act 92, sec 52(3)

Survivor over pension age

24 The rate of Additional Pension is restricted as set out in paragraph 25 where at the date of the spouse’s death the surviving spouse was

34. over pension age and

35. not ordinarily resident in Northern Ireland.

25 Where paragraph 24 applies the topping up additional pension cannot be more than the amount needed to increase the rate of additional pension to the maximum rate of additional pension at the later of

36. the date the surviving spouse was last ordinarily resident in Northern Ireland or

37. 6.4.791.

1  SS Ben (PA) Regs (NI), reg 4(4)

Woman widowed under age 60

26 The restriction on the top up of Additional Pension in paragraph 25 does not apply where a woman is widowed under age 60.

The topped up Additional Pension is restricted to the maximum at the date of her entitlement to Category A Retirement Pension.

Graduated Retirement Benefit

Own Graduated Retirement Benefit

27 Graduated Retirement Benefit payable on a person’s own insurance is restricted to the rate in force at the later of

38. the date of entitlement to Retirement Pension or

39. the date on which the person ceased to be ordinarily resident in Northern Ireland.

28 This means that in some cases the Graduated Retirement Benefit will be payable under a later Uprating Order than the Retirement Pension of which it has become an increase. The position on this is as follows

· Graduated Retirement Benefit with Category A Retirement Pension is restricted to the rate in force at the later of the date of entitlement to Category A Retirement Pension or the date ordinary residence in Northern Ireland ceased.


Accordingly Graduated Retirement Benefit is restricted to the same date as Category A Retirement Pension (paragraph 1) except in the case of a widow entitled to Category B Retirement Pension from an earlier date (paragraph 3).

· Graduated Retirement Benefit with Category B entitlement of a married woman is restricted to the rate in force at the later of the date of her entitlement to Category B Retirement Pension on her husband’s contributions or the date by which both she and her husband had ceased to be ordinarily resident in Northern Ireland.


Accordingly Graduated Retirement Benefit may be restricted to the rate under a later uprating order than that which applies to the Category B Retirement Pension (paragraph 33).

· Graduated Retirement Benefit with Category B entitlement of a widower or a widow who was entitled to a Category B Retirement Pension as a married woman is restricted to the later of the date of widowhood or the date of entitlement to Category B Retirement Pension on the deceased spouse’s contributions or the date on which the surviving spouse ceased to be ordinarily resident in Northern Ireland.


Accordingly where the appropriate date is the date of entitlement to Category B Retirement Pension on the deceased spouse’s contributions and before that date, one or more uprating orders have come into effect since the date of widowhood, graduated Retirement Benefit will be restricted to the rate under a later up-rating order than that which applies to the Category B Retirement Pension (paragraph 44 and 51).  This will also be the case where immediately before age 60 a widow was in receipt of Widow’s Pension following the death of a husband who had retired or was entitled to Category A Retirement Pension (paragraph 42).

29 Where Graduated Retirement Benefit has already been restricted with Category B as a married woman (paragraph 28, 2nd bullet point), it is restricted to the same date on widowhood.

Inherited Graduated Retirement Benefit

30 The surviving spouse is entitled to (“inherits”) ½ the Graduated Retirement Benefit that the late spouse was or would have been entitled to at the date of death1.

1  SS (GRB) (No 2) Regs (NI), Sch 1, sec 36(1)

31 Where the surviving spouse becomes entitled to inherited Graduated Retirement Benefit from a date later than the spouse’s date of death the rate of Graduated Retirement Benefit is ½ of

40. the amount of Graduated Retirement Benefit that the spouse was or would have been entitled to

41. increased by any upratings between the date of death and the date of the survivor’s entitlement to Graduated Retirement Benefit.

32 Once awarded the inherited Graduated Retirement Benefit is restricted to the rate in force at the date of entitlement (paragraph 27).

Category B Retirement Pension

Married woman - before 1.10.89

33 Where a husband and wife are not ordinarily resident in Northern Ireland and were married before the date of his retirement or deemed retirement, the Category B Retirement Pension to be awarded to her is restricted to the rate in force at the later of

42. the date on which her husband retired or was deemed retired or

43. the date on which he ceased to be ordinarily resident in Northern Ireland or

44. the date on which she ceased to be ordinarily resident in Northern Ireland1
SS Ben (PA) Regs (NI), reg 5(3)(a) & (c)

34 The rate of Category B is still restricted to the dates set out in paragraph 33 where she is 

45. also entitled to Category A Retirement Pension1 or

46. retires earlier on the same date or later than he does2 (but see paragraph 35).

1  SS Ben (PA) Regs (NI), reg 5(7);  2  reg 5(3) & (c)

35 Where paragraph 36 applies the rate of Category B Retirement Pension is restricted to the rate in force at the later of the date

47. she is entitled to Category B Retirement Pension1 or

48. her husband ceased to be ordinarily resident in Northern Ireland or

49. she ceased to be ordinarily resident in Northern Ireland.

1  SS Ben (PA) Regs (NI), reg 5(3)(c)

36 The rate of Category B is restricted as in paragraph 35 where a woman

50. retired or was deemed retired before the date of her husband’s retirement or deemed retirement and

51. claims too late to establish title to Category B Retirement Pension from the date of his retirement or deemed retirement and

52. is not entitled to Category A Retirement Pension from any date before her Category B Retirement Pension entitled begins.

Married after his date of retirement

37 Where a husband and wife are not ordinarily resident in Northern Ireland and marry after the date of his retirement or deemed retirement, Category B Retirement Pension is restricted to the rate at the later of

53. the date of their marriage or

54. the date on which he ceased to be ordinarily resident in Northern Ireland or

55. the date on which she ceased to be ordinarily resident in Northern Ireland1.

1  SS Ben (PA) Regs (NI), reg 5(3)(a) & (c)

38 Where a woman

56. retired or was deemed retired before the date of marriage and

57. claims too late to establish title to Category B Retirement Pension from the date of marriage and

58. is not entitled to Category A Retirement Pension from any date before her Category B Retirement Pension entitlement begins the Category B Retirement Pension to be awarded to her is restricted to the rate prescribed at the later of

59. the date from which she is entitled to Category B Retirement Pension1 or

60. the date on which her husband ceased to be ordinarily resident in Northern Ireland or

61. the date on which she ceased to be ordinarily resident in Northern Ireland.

1  SS Ben (PA) Regs (NI), reg 5(3)(c)

She is entitled to Category A before marriage

39 If both husband and wife are retired or deemed retired before the date of their marriage and she is entitled to Category A Retirement Pension, Category B is restricted to the rate set out at the later of

62. if she retires or is deemed retired on an earlier date than his retirement or deemed retirement, the date on which her husband retired or was deemed retired1 or

63. if her retirement or deemed retirement is on the same or a later date than his retirement or deemed retirement, the date of her entitlement to Category A Retirement Pension (provided this is not later than the date of marriage)2 or

64. the date on which he ceased to be ordinarily resident in Northern Ireland or

65. the date on which she ceased to be ordinarily resident in Northern Ireland.

1  SS Ben (PA) Regs (NI), reg 5(3)(c) & (7);  2  reg 5(3)(c)

Husband ordinarily resident in Northern Ireland

40 The rate of Category B is restricted to the rate in force at the date she becomes entitled where

66. her husband is ordinarily resident in Northern Ireland and

67. she is not ordinarily resident in Northern Ireland1.

1  SS Ben (PA) Regs (NI), reg 5(3)(c)

Category B Retirement Pension - widows/widowers

Introduction

41 The restriction on the rate of Category B paid to widows or widowers depends upon whether the person was

68. widowed under pension age (paragraph 42)

69. widowed over pension age (paragraph 44) or

70. entitled to Retirement Pension before their spouse died (paragraph 46-48).

Woman widowed under pension age

42 The rate of Category B is restricted to the same uprating as her Widow’s Benefit where she was entitled (or treated as entitled) to Widow’s Benefit immediately before age 60.  The rate of Widow’s Benefit is restricted to the earlier of

71. the date her husband died

72. the date he became entitled to Category A Retirement Pension1 or

73. if she was ordinarily resident in Northern Ireland on the earlier of those dates, the date she stopped being ordinarily resident in Northern Ireland.

1  SS Ben (PA) Regs (NI), reg 5(3)(d)

43 Once awarded the Category B Retirement Pension remains frozen whilst she continues to reside outside Northern Ireland1.

1  SS Ben (PA) Regs (NI), reg 5(3)(b)

Widowed over pension age

Not entitled to Retirement Pension when spouse died

44 Except where paragraph 45 applies, where a man or woman, not previously entitled to  Retirement Pension, is widowed over pension age the rate of Category B is restricted to the later of

74. the date he or she was last ordinarily resident in Northern Ireland or

75. the date their spouse died1.

1  SS Ben (PA) Regs (NI), sec 5(3)(b)

45 Where the only reason that a woman is not entitled to Category B is because no claim has been made, the rate of Category B is restricted to the later of

76. the date she ceased to be ordinarily resident in Northern Ireland or

77. the date to which her Category B Retirement Pension as a married woman would have been restricted.

Man entitled to Category A Retirement Pension from an earlier date

46 Where a man widowed after reaching pensionable age becomes entitled to a Category B Retirement Pension, the rate of Category B is restricted to that in force at

78. if his wife retired or was deemed retired before the date of his entitlement to Category A Retirement Pension, the date of his entitlement to Category A Retirement Pension1 or

79. in any other case, the earlier of either his wife’s retirement or deemed retirement2 or the date of widowhood3 or

80. if later than the above dates the date on which he ceased to be ordinarily resident in Northern Ireland.

1  SS Ben (PA) Regs (NI), reg 5(3)(c);  2  reg 5(7);  3  reg 5(3)(b)

Woman already entitled to Category A or B Retirement Pension

47 Where a woman is widowed after pension age the restrictions on the rate of Category B Retirement Pension depends upon whether she was already entitled to

81. personal Category A Retirement Pension (paragraph 48) or

82. Category B Retirement Pension as a married woman (paragraph 49).

48 Where a widow was entitled to Category A Retirement Pension and she had not retired or been deemed retired, the rate of her Retirement Pension Category A is restricted to the later of

83. the date her husband died or

84. the date on which the claimant ceased to be ordinarily resident Northern Ireland1.

1  SS Ben (PA) Regs (NI), reg5 (3)(b) &(7)

49 Where a woman was entitled to married woman’s Category B Retirement Pension (paragraph 50) when her husband died, the rate of Category B is restricted to the later of

85. the uprating that her married woman’s Category B was restricted to or

86. the date on which she ceased to be ordinarily resident in Northern Ireland1.

1  SS Ben (PA)  Regs (NI), reg 5(3)(b) & (7)

50 The restriction in paragraph 49 applies

87. whether or not she was entitled to Category A Retirement Pension before her husband died

88. where she was entitled to Category B Retirement Pension but it was not being paid because she was receiving Category A Retirement Pension and

89. whether she was not entitled to Category B Retirement Pension but would have been entitled had a claim been made.

51 Where a woman widowed after reaching pensionable age

90. is entitled to Category B Retirement Pension from date before 1.10.89 and

91. retired or was deemed retired before her husband retired or was deemed retired and

92. was not in receipt of a Category A Retirement Pension and

93. fails to claim Category B Retirement Pension in time to secure entitlement for any period before widowhood


the Category B Retirement Pension to be awarded is restricted to the rate prescribed in the later of

94. the date of widowhood1 or

95. the date on which she ceased to be ordinarily resident in Northern Ireland.

1 SS Ben (PA) Regs (NI),  reg 5(3)(b)

Increments

Category A Retirement Pension

52 Increments earned for deferred retirement are restricted to the rate in force at the later of

96. the date of entitlement to Category A Retirement Pension or

97. the date on which ordinary residence in Northern Ireland ends1.

1  SS Ben (PA) Regs (NI) 51(3)(c)

53 This applies to

98. Category A Retirement Pension on own contributions alone

99. Category A Retirement Pension substituting the contributions of a deceased or former spouse1
100. Composite Category A Retirement Pension entitlement as a widow or widower2.

1  SS (WB & RP) Regs (NI), reg 8;  2  SS C&B (NI) Act 92, secs 52 & 53 (2)

Change in Category A entitlement

54 A change in Category A entitlement, for example from personal Category A Retirement Pension to substituted Category A, does not affect entitlement to increments.  Increments remains restricted to the later of the date

101. entitlement to Category A first arise or

102. ordinarily residence in Northern Ireland ended (paragraph 52).

Increments on husband’s insurance

55 Increments earned on the part of her composite Category A Retirement Pension based on her husband’s insurance are not payable until he retires or is deemed retired. Those increments are still restricted to the later of the date that she

103. became entitled to Category A Retirement Pension or

104. ceased to be ordinarily resident in Northern Ireland.

Category B Retirement Pension - married women

56 A married woman who defers retirement earns increments to her Category B to the later of

105. the date of her husband’s retirement or deemed retirement or

106. the date of her own retirement or deemed retirement.

57 The increments are restricted to the rate in force at the later of

107. the date of her husband’s retirement or deemed retirement or

108. the date he ceased to be ordinarily resident in Northern Ireland or

109. the date she ceased to be ordinarily resident in Northern Ireland1. (See paragraph 58 for the exception to this rule).

1  SS Ben (PA) Regs (NI), reg 5(3)(a)

58 Where a woman

110. retired or was deemed retired before the date of her husband’s retirement or deemed retirement and

111. claims too late to establish title to Category A Retirement Pension from the date of his retirement or deemed retirement and

112. is not entitled to Category A Retirement Pension from any date before her Category A Retirement Pension entitlement begins

113. the increments are restricted to the date in force at the later of

114. the date from which she is entitled to Category A Retirement Pension or

115. the date her husband ceased to be ordinarily resident in Northern Ireland or

116. the date she ceased to be ordinarily resident in Northern Ireland1.

1  SS Ben (PA) Regs (NI), reg 5(3)(c)

Category B Retirement Pension - woman’s marriage ends after pension age

59 A woman whose marriage ends after pension age is still entitled to Category B increments earned during the period of the marriage (paragraph 65). These increments are payable with her Category A Retirement Pension and are restricted to the rate in force at the later of the date

117. she ceases to be ordinarily resident in Northern Ireland or

118. of the decree absolute or annulment or

119. the date of her retirement or deemed retirement or

120. the date of entitlement to Retirement Pension if a late claim is made and Retirement Pension cannot be awarded from the date of retirement.

Category B Retirement Pension - widow or widower

60 Category B increments earned by a widow or widower on the contributions of a deceased spouse are restricted to the rate in force at the later of

121. the date of widowhood or

122. the date he or she ceased to be ordinarily resident in Northern Ireland1.

1  SS Ben (PA) Regs (NI), reg 5(3)(b)

61 Increments can only be earned by a widow if she

123. for Widow’s Benefit, gives up her Widow’s Benefit entitlement or

124. for Category B Retirement Pension, elects to be treated as not entitled to Retirement Pension.

Inherited increments-before 1.10.89

62 Where a surviving spouse is entitled to have his or her pension increased by the amount of the increments to which the deceased spouse was or would have been entitled1 the rate of increments he or she receives depends upon

125. whether the deceased spouse had retired prior to his or her death and

126. whether the inherited increments are added to a Category A or Category A Retirement Pension and

127. whether the surviving spouse defers his or her retirement.

1  SS C&B (NI) Act 92, Sch 5, paras 4-6

63 If the deceased spouse had not retired at the date of death the widow or widower inherits the increments to which the deceased spouse would have been entitled had he or she retired on the date of death1. As this entitlement would have been added to the rate payable under the up-rating preceding the date of death2 this is the rate inheritable by the widow or widower at the date of widowhood.

1 SS C&B (NI) Act 92,  Sch 5, para 4(1);  2  SS Ben (PA) Regs (NI), reg 5(3)(c)

64 If the deceased spouse had retired before the date of death the widow or widower inherits the increments to which the deceased spouse was entitled at the date of death1. If the deceased spouse was not ordinarily resident in Northern Ireland these will have been restricted to the rate payable under the uprating preceding the later of

128. the date of retirement or

129. the date of entitlement to Category A Retirement Pension or

130. the date ordinary residence in Northern Ireland ceased2.


This restricted amount is the rate inheritable by the widow or widower at the date of widowhood.

1  SS C&B (NI) Act 92, Sch 5, para 4(1) & (2);  2  SS Ben (PA) Regs (NI), reg 5(3)(c)

65 In contrast to the usual rule, in the particular context of paragraphs 63 and 64 retired does not include deemed retired. This is because the surviving spouse inherits either the increments to which the deceased spouse was entitled or those to which the deceased spouse would have been entitled if he or she had retired on the date of death. Where a person dies over deemed pensionable age1 having failed to claim, he or she was not entitled to Retirement Pension. The amount of that person’s entitlement to increments if he or she had claimed from the date of death would have taken account of upratings falling between

131. pensionable age and deemed retirement age

132. deemed retirement age and date of entitlement (paragraph 1).


Accordingly this is the amount inheritable by the surviving spouse. Paragraph 63 applies to such a case therefore not paragraph 64.

1  SS (NI) Act 75, sec 27(5)

66 Having inherited the increments to which the deceased spouse was entitlement or would have been entitled had he or she retired, the surviving spouse may defer retirement. If so, the rate at which the inherited increments become payable when he or she subsequently retires or, if later, becomes entitled to Retirement Pension is either

133. if payable with Category A Retirement Pension, the rate inherited increased under the upratings between the date of widowhood and the date the surviving spouse becomes entitled to Retirement Pension1 or

134. if payable with Category B Retirement Pension the rate inherited at the date of widowhood or if later, the rate which would have been payable on the date the surviving spouse ceased to be ordinarily resident in Northern Ireland2.


This applies also to increments inherited by a woman widowed under pensionable age which become payable to her when she retires on reaching age 60.

1  SS Ben (PA) Regs (NI), reg 5(3)(c);  SS Pens (NI) Order 75;

Sch 1, para 4(3);  2  SS Ben (PA) Regs (NI), reg 5(3)(b)

Appendix 2

Widow’s Benefit frozen rates pre- 1.10.89 (073093)

Effect of abolition of retirement condition from 1.10.89

1 From 1.10.89 it was no longer a condition of entitlement to Retirement Pension that a person should be retired or deemed retired from regular employment1. The provisions disqualifying uprating increases2 were amended from that date to reflect this change3.

1  SS (NI) Order 89, Art 9 & Sch 1;  2  SS Ben (PA) Regs (NI), regs 4 & 5;  

3  SS (Abolition of Earnings Rule) (Consequential) Regs (NI), reg 6

2 The change to the frozen rate provisions applied where entitlement to Widow’s Benefit begins on or after 1.10.89.

Widow’s Benefit before 1.10.89

3 Where a widow is not ordinarily resident in Northern Ireland the rate of any Widow’s Benefit to which she is entitled is restricted to that payable under the Uprating Order preceding the earliest of

· the date of retirement or deemed retirement of her husband, if she was then not ordinarily resident in Northern Ireland or

· the date of death of her husband, if she was not then ordinarily resident in Northern Ireland or

· if she was ordinarily resident in Northern Ireland on the earlier of those dates, the date on which she subsequently ceased to be ordinarily resident in Northern Ireland1.

1  SS Ben (PA) Regs (NI), reg 5(3)(d)

4 The general principle in paragraph 3 is not affected

· whether or not her husband was ordinarily resident in Northern Ireland when he retired or died or

· if entitlement to Widow’s Benefit is from a later date because of delay in claiming.



	Example 1


1988


Husband dies
    1989

Date of

uprating

- not retired
  uprating

 claim


   4/88

 
27.2.89

      4/89

22.4.89

Widow’s Benefit is restricted to the 1988 uprating.


	Example 2

1980

   Husband
       1987

  Husband
Date of
uprating

      retires
      uprating
    dies

claim

11.80

    31.3.81
         4/87
  14.6.87           15.8.87


	Example 3

              Husband 
             deemed retired 
1984
does not
     1986 
      Husband   1987           Date of        Date of
uprating
  claim
          uprating         dies
     uprating     entitlement      claim

   RP

11/84       11.10.85
        7/86        14.2.87    4/87
          4.10.87
4.10.88

Widow’s Benefit is restricted to the 1984 uprating.


	Example 4







           Ceases






              ordinary
1980        Husband
   1984
     Husband       1987            residence    Date of        Date of
uprating     retired
   uprating       dies
        uprating
in NI        entitlement      claim

11/90         26.10.81     11/84
    31.12.84          4/87            11.11.87       10.9.88    10.9.89

Widow’s Benefit restricted to 1987 uprating.


Appendix 3

Transitional provisions following the termination of the Australia/Northern Ireland Reciprocal Agreement

1
Any person who was previously assisted by the Agreement and as a result was in receipt of, or entitled to, a relevant benefit on 28.2.01 or any person who had made a claim on or before 28.2.01 so as to be later entitled to a relevant benefit on or before that date, will continue to be entitled to that particular benefit under the transitional provisions so long as that particular claim subsists.  A person cannot rely on the transitional provisions in relation to another claim for benefit made after 28.2.011.

1  SS (Australia) Order (NI) 00, art 2(2)

2
Claims from persons entitled to transitional protection are affected in the following manner for each specific benefit.

Child Benefit

3
A person who has become permanently resident in the United Kingdom can count periods of residence in Australia as periods of residence in the United Kingdom1.  But this provision does not help a person to satisfy the presence tests for entitlement to Child Benefit2.

1  SS (Australia) Order (NI) 92, Sch 1, art 10(1);  2  SS C&B (NI) Act 92, sec 142

Dependency increases

4
An adult dependency increase is payable if the claimant and spouse, or person caring for the child, reside in Australia and the claimant remains entitled to personal benefit because of the Agreement and all other conditions for entitlement to adult dependency increases are satisfied.

5
Where a child is in Australia the claimant will be entitled to a child dependency increase paid with benefits other than Retirement Pension or Widowed Mother’s Allowance if he is entitled to a personal benefit paid under the Agreement and there would be entitlement to a child dependency increase if the child were in the United Kingdom.

Guardians Allowance

6
Where a person who is permanently resident in the United Kingdom claims Guardians Allowance for a child who is also permanently here, the Agreement allows

135. weeks in Australia by either of the child’s parents to be treated as weeks in the UK

136. a parent born in Australia to be treated as if born in UK.

1  SS (Australia) Order (NI) 92, Sch 1, art 11

Incapacity Benefit

7
A person can only continue to be paid Incapacity Benefit whilst in Australia if disqualification does not apply because

137. the absence is temporary1 (see DMG 070853) and
138. the Department has certified (see DMG 071439) that, providing one of the conditions in DMG 071421 is satisfied, the person should not be disqualified2.

1  SS Ben (PA) Regs (NI), reg 2(1);  2  reg 2(1)(a)

8
A person is treated as satisfying the contribution conditions for entitlement to UK short term Incapacity Benefit if that person was

139. in receipt of one of Australian Sickness Benefit, Invalidity Benefit, sheltered employment allowance, or rehabilitation allowance; when last in that country and
140. was capable of work on arrival in UK and is permanently resident in UK.

9
For the purposes of satisfying the long term Incapacity Benefit qualifying period, periods of entitlement to Australian Sickness Benefit or Invalidity Benefit should be included in the calculation of the 364 days of entitlement to short term incapacity benefit.

Overlapping benefit

10
The rate of United Kingdom short term Incapacity Benefit or long term Incapacity Benefit is not reduced where entitlement does not rely on any provisions of the UK-Australia agreement1.  Where entitlement to Incapacity Benefit does depend on the agreement the rate of Incapacity Benefit is reduced by the rate of Australian benefit2.

1  SS (Australia) Order (NI) 92, art 13(9);  2  art 13(10)

11
Where a person is entitled to Retirement Pension or Widow’s Benefit under the Australia agreement, the rate of the United Kingdom Pension is reduced by the amount of the Australian Pension1.

1  SS (Australia) Order (NI) 92, art 3(6)

12
A person who is entitled to Retirement Pension or Widow’s Benefit because residence in Australia has been taken into account under the agreement remains entitled whilst permanently resident in the United Kingdom

1  SS (Australia) Order (NI) 92, art 3(1), (5) & 23

End of entitlement to increased Retirement Pension or Widow’s Benefit

13
Entitlement to the increased rate of Retirement Pension or Widow’s Benefit ends where

141. a person is entitled to Retirement Pension or Widow’s Benefit because of the agreement and
142. that person is no longer permanently resident in the United Kingdom1.


That person remains entitled to any Retirement Pension or Widow’s Benefit based only on their United Kingdom record2.

1  SS (Australia) Order (NI) 92, art 3(5) & 20;  2  R(P) 2/08

Example

A person moves from Australia to Northern Ireland.  By using Australian residence entitlement is increased from 60% based on United Kingdom insurance alone to 75%.  That person later leaves Northern Ireland to live permanently in Spain.  As a result the rate of Retirement Pension is reduced to 60%.

14
If the pensioner subsequently returns to reside permanently in the United Kingdom entitlement to Retirement Pension or Widow’s Benefit will again be increased by the transitional arrangements.

Permanently and ordinarily resident

15
The decision maker decides whether a person is resident in the United Kingdom.

16
Under the Australia agreement a person is treated as permanently resident in the United Kingdom if1
143. the person is ordinarily resident and
144. it has been decided that the person intends to reside permanently in the United Kingdom.

1  SS (Australia) Order (NI) 92, art 1(1) & 20
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