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INCOME SUPPORT – RIGHT TO RESIDE – COURT OF APPEAL DECISION
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BACKGROUND

1.
Regulations provide that, where the claimant has a right to reside in the UK under certain specific EU provisions, he is not a person from abroad for the purposes of Income Support1 and income-related Employment and Support Allowance2.  State Pension Credit regs provide3 that such a claimant is not to be treated as a person not in GB.
1  IS(Gen) Regs (NI), reg 21AA (4);  2  ESA Regs (NI), reg 70(4);  3  SPC Regs (NI), reg 2(4)

2
These EU provisions apply to (amongst others)

1.
persons who are workers or self-employed in the UK under EU law and

2.
persons who retain that status in accordance with a particular article in the EC Citizenship Directive1.
1  Directive 2004/38/EC, Art 7(3)

3
Workers retain worker status when they stop working if they are in duly recorded involuntary unemployment after having been employed in the UK, as long as they have registered as a jobseeker with the relevant employment office and
1. they were employed for a year or more before becoming unemployed or
2. they have been unemployed for no more than six months or
3. they can provide evidence that they are seeking work in the UK and have a genuine chance of being engaged in employment.

Decision of the Upper Tribunal
4.
On 18.12.09 a Tribunal of Upper Tribunal judges dealt with the case1 of a French national who, having worked part-time in the UK for 6 months, was made redundant and claimed Income Support in June 2006.  She satisfied the conditions of entitlement to Income Support provided that she had a right to reside.  It was recorded on the habitual residence form that the claimant was seeking work but this was not apparently investigated and the claim was disallowed (no right to reside).
1  SSWP v FE [2009] UKUT 287 (AAC)), CIS/184/08

5
The Upper Tribunal Judges, by a majority of 2 to 1, decided that the claimant had done what was needed in order to have her name recorded as looking for work, and it was not necessary to have claimed Jobseeker’s Allowance.  She had retained her worker status (as an ex-worker looking for work), and thus had a right to reside.  The Secretary of State appealed to the Court of Appeal.

WHAT THE COURT OF APPEAL DECIDED

6.
The Court of Appeal dismissed the Secretary of State’s appeal1.  The claimant sought to exercise treaty rights to freedom of movement as a worker.  To exercise those rights claimants must demonstrate a real and genuine link with economic activity in the Member State.  Accordingly it is right that the UK should have controls in place to check that the claimants are and remain genuinely seeking employment, including a lawful system of registration.
1  Secretary of State for Work and Pensions v Elmi [2011] EWCA Civ 1403
7
However in the case of Income Support, the Secretary of State required registration but had not put in place any lawful system for that registration.  The claimant was ignorant of how to subject herself to a proper system of monitoring and was permitted to apply for Income Support without being warned that no proper system of monitoring would be put in place.  For all the Respondent knew she had done what needed to be done by filling in the habitual residence form.
8
This led the Court to a construction of the legal position in a way which allowed the claimant to have retained worker status because the contrary conclusion would be contrary to requirement that there be legal certainty.

EFFECT OF THE DECISION

9.
As this is a decision of the Court of Appeal England and Wales it is a relevant decision for the purposes of the Order1 from 18.10.11.
1  SS (NI) Order 98, sec 27

10
Any decision made after 18.10.11 refusing Income Support, income-related Employment and Support Allowance or State Pension Credit on the basis that a claimant has not registered as a jobseeker with the relevant employment office may now need to be reconsidered on the grounds that it is wrong in law.
11.
Decision makers will need to look at the circumstances of the case to see whether it has the same essential features of the case considered by the Court of Appeal
1. the involuntary unemployment must be “duly recorded”
2. the claimant must have “registered” as a jobseeker
3. that registration must be “with the relevant employment office”.
12.
The Court of Appeal and the Upper Tribunal both noted that the Oxford English dictionary defines “register”, when used as a verb, as to enter oneself or to have one’s name recorded in a list of people as being of a specified category.  The Upper Tribunal and the Court of Appeal were both satisfied that by ticking the yes box in response to the question “Are you looking for work in the UK?” on the habitual residence form and handing the form into a jobcentre the claimant had registered as a jobseeker.

ACTION BY DECISION-MAKERS

New Claims

13.
Where a claimant
1. makes a claim for Income Support, income-related Employment and Support Allowance or State Pension Credit, and
2. is a migrant worker from another EEA state and
3. has worked in the UK but is currently unemployed and
4. has declared on the claim form or otherwise in the course of making a claim to Income Support (including on the habitual residence form) that they are looking for work, but has not claimed Jobseeker’s Allowance or NI credits or has made a claim to Jobseeker’s Allowance or NI credits which has failed.

It should be accepted that that claimant is not a person from abroad/person not in GB.

Requests for reconsideration

14.
Claimants may apply for reconsideration of decisions disallowing Income Support, income-related Employment and Support Allowance or State Pension Credit on the grounds that the claimant was a person from abroad/ a person not in GB.
15.
In the case of decisions that the claimant was a person from abroad/ not in GB made on or after 18.10.11, the disallowance can be revised on the grounds of official error1.
1  SS CS (D&A) Regs (NI), reg 3(5)(a)
16.
However in the case of disallowances decisions made before 18.10.11, official error1 will not be available because the definition2 of official error specifically excludes “any error of law which is shown to have been an error by virtue of a subsequent decision “ of a Upper Tribunal or a court – in this case the decision of the Upper Tribunal.
1  SS CS (D&A) Regs (NI), reg 3(5)(a);  2  reg 1(3)

17.
Where revision is not available, the decision maker should consider whether he can supersede the disallowance on the grounds of error of law1.  Such a supersession would take effect from 18.10.112 so it can be seen that this will involve looking at whether the conditions of entitlement have been met over a considerable period in the past.
1  SS CS (D&A) Regs (NI), reg 6(2)(b)(i);  2  reg 7(6)


Note: See paragraphs 19 to 23 below for advice on deciding entitlement for the period of arrears.

Appeals

18.
Where an appeal has already been lodged but not yet been decided by the Tribunal, the decision maker should take one of two courses of action:
1. Where the decision makers decision that is the subject of the appeal was made on or after 18.10.11, the decision maker should revise that decision on the grounds that an appeal is pending1.  If the first effective date of entitlement is before 18.10.11, the decision maker should disallow up to 18.10.11 and award from 18.10.112 (subject to all the other conditions of entitlement being satisfied).  This will lapse the appeal.
2. Where the decision maker’s decision that is the subject of the appeal was made before 18.10.11 and the first day of entitlement is also before 18.10.11 the decision maker should not exercise his discretion to revise3 and should allow the appeal to go forward to a decision by the Tribunal.  This is because, in these circumstances, the Tribunal is not bound by the provision in the Act restricting arrears.
1  SS CS (D&A) Regs (NI), reg 3(4A);  2  SS (NI) Order 98, sec 27(3);  3  sec 9


CONDITIONS OF ENTITLEMENT

19.
In deciding whether there is entitlement to Income Support, income-related Employment and Support Allowance or State Pension Credit in the light of the case law, decision makers will also need to establish whether, during the period under consideration, the claimant continued to seek employment in the UK.  Clearly the controls that apply in Jobseeker’s Allowance (availability, actively seeking, jobseekers agreements etc) do not apply so the decision maker will have to make a judgement as to whether the claimant remained a jobseeker who remained in contact with the UK labour market.  Decision makers will also need to consider whether there has been entitlement to Jobseeker’s Allowance during the period up to the date of the decision.

Entitlement to Jobseeker’s Allowance
20.
There will be cases where the claimant has opted to claim and has been awarded Jobseeker’s Allowance.  Those awards of Jobseeker’s Allowance are not rendered wrong in law by the decision of the Upper Tribunal (as confirmed by the Court of Appeal).
21.
Under the relevant Acts it is a basic condition of entitlement to Income Support and income-related Employment and Support Allowance that the


claimant not be entitled to Jobseeker’s Allowance1.  Thus there will be no entitlement to Income Support, income-related Employment and Support Allowance for any periods of entitlement to Jobseeker’s Allowance.
1  SS C&B (NI) Act 92, sec 124(1)(f); WR Act (NI) 07, sec 1(3)(f)

22.
If, by the date the decision maker comes to decide entitlement to Income Support or income-related Employment and Support Allowance, Jobseeker’s Allowance entitlement has ceased the decision maker should make a fixed period supersession to disallow Income Support for the period of entitlement to Jobseeker’s Allowance.

Entitlement to State Pension Credit
23.
State Pension Credit and Jobseeker’s Allowance are not always incompatible benefits because State Pension Credit can be paid to men before age 65 (see DMG 77032) while Jobseeker’s Allowance is restricted to claimants under pensionable age.  If there is an overlap between State Pension Credit and Jobseeker’s Allowance the decision maker will need to consider offsetting (see DMG Chapter 09).
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