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Chapter 04 – Supersession
4001
Supersession means changing a decision of a decision maker, a tribunal or a Commissioner and replacing it, generally from a date later than the original decision.  Certain conditions have to be satisfied before a decision can be superseded.

4002
A decision maker’s decision may be changed by supersession, either following an application made by the claimant or on the decision maker’s own initiative but there must be grounds for changing it (see HB DMG 4020).

Applications for supersession

4003
If a written communication is received from a claimant who is getting Housing Benefit, the decision maker must first decide whether or not it is an application for supersession.
Communications that are not applications
4004
A communication from a claimant is not an application for supersession if no further investigation of fact or law could possibly produce a different decision from the one already made.  This means that a communication will not be an application if
1.
it contains only abuse or
2.
it contains only material that is irrelevant to the benefit the claimant has been awarded, eg the claimant has requested extra benefit because of an increase in the price of pet food or
3.
the amount or period to which the claimant’s communication relates is already the maximum the law allows1.

1  R(DLA) 6/02

4005
If a communication is considered not to be an application for supersession, the decision maker should not supersede.  This does not involve the making of a decision and there is no right of appeal against it.  The existing award remains in place.  The claimant should be told why no action has been taken on the matters raised.

Communications that are applications
4006
If a communication is accepted as an application, the decision maker should

1.
investigate
2.
decide the relevant facts and
3.
decide whether or not to supersede the existing award.
4007
If the investigation

1.
discloses grounds to alter the decision, the decision is superseded with a new decision
2.
has not disclosed grounds to alter the decision, make a decision not to supersede.  There is a right of appeal against this decision.

4008 – 4019
Grounds for superseding a decision

4020
A decision can only be changed by supersession if there are grounds for changing it.  The grounds that can be used are
1.
there has been a change of circumstances since the decision to be superseded had effect1 (see HB DMG 4060)
2.
a change of circumstances is anticipated2 (see HB DMG 4081 - 4082)
3.
in the case of a decision maker’s decision only, the decision was erroneous in law or was made in ignorance of, or based on a mistake as to, some material fact and the decision 

3.1
cannot be revised on the basis of that error, ignorance or mistake and
3.2
there is a right of appeal against the decision3 (see HB DMG 4192 & Chapter 5)
4.
the decision to be superseded is a decision, of an appeal tribunal or of a Commissioner that was made in ignorance of, or was based upon a mistake as to, some material fact4
5.
the decision to be superseded is a decision without a right of appeal5 (see HB DMG 4316)

6.
it is a decision which is affected by a decision of the Social Security Agency stopping or restricting benefit due to the loss of benefit provisions for benefit offences6 (see HB DMG 4317 - 4318)
7.
an award of Housing Benefit has been made and, after the first day of the period of that award, the claimant or a member of his family becomes entitled to or receives an increase of a relevant benefit7
8.
the claimant or the claimant’s partner deferred claiming Category A or B Retirement Pension, Shared Additional Pension or Graduated Retirement Pension and originally got the lump sum or repays the lump sum because they change their mind and opt instead for an increase in the Pension8 (see HB DMG 4223 -  4324).
1  HB (D&A) Regs (NI), reg 7(2)(a)(i);  2  reg 7(2)(a)(ii);  3  reg 7(2)(b);  4  reg 7(2)(c)(i);
5  HB (D&A) Regs (NI), reg 7(2)(d);  CS, P&SS Act (NI), Sch 7, paras 6(2)(c) & 6(4)(a);
6  HB (D&A) Regs (NI), reg 7(2)(f) & (g);  SS Fraud Act (NI), secs 6, 7 & 8;
7  HB (D&A) Regs (NI), reg 7(2)(h);  SS (NI) Order 98, art 9(3);
8  HB (D&A) Regs (NI), reg 7(2)(i)

4021 – 4023
4024
A decision that can be revised should not be superseded.  But both revision and supersession may be appropriate if

1.
the decision could be revised and
2.
further circumstances arise which are not in the revision rules but are in the supersession rules.


Example

The claimant has been awarded Housing Benefit from 13 August 2001.  He disputes the decision on 3 September as he claimed benefit from 31 July and was unable to move in until the adaptations to meet his disability needs had been completed.

He also reports that his adult son has been unemployed and getting income-based Jobseeker’s Allowance since 24 August.

The decision maker
1.
reconsiders the original decision
2.
revises it so that Housing Benefit starts from 6 August and
3.
supersedes the revised decision from 27 August to take account of the change in the non-dependant status.

4025 – 4049
Additional evidence or information for a decision to be superseded
4050
If further evidence or information from a claimant is needed in order to consider all the issues raised in the application for supersession, the decision maker should notify the claimant that further evidence or information is required.  Claimants should be given one month or such longer period as the decision maker may allow to provide this further evidence or information1 (see HB DMG 4161).

1  HB (D&A) Regs (NI), reg 7(5)(a)

4051
If the information is not provided within that period the decision maker should make the decision on the basis of the information available1.

1  HB (D&A) Regs (NI), reg 7(5)(b)

What happens when a decision is superseded
4052
When an application for supersession is received the decision maker should

1.
identify the decision against which the application is made including decisions no longer applicable

2.
decide whether there are grounds to supersede the award or assessment1
3.
if appropriate, make a fresh award

4.
determine the date from which the superseded award should be effective2
5.
decide when payment should be made from

6.
decide what, if any, under or overpayment has occurred.

1  CS, P&SS Act (NI), Sch 7, para 4(1);  HB (D&A) Regs (NI), reg 7;
2  CS, P&SS Act (NI), Sch 7, para 4(4);  HB (D&A) Regs (NI), reg 8
Effective date of a superseded decision

4053
Primary legislation provides that, unless otherwise stated, the effective date of a supersession shall be the date the decision is made or, where applicable, the date on which an application for supersession is made1 however there are many exceptions.
1  CS, P&SS Act (NI), Sch 7, paras 4(4), 4(5) & 18

4054
The exceptions to this are indicated in the following paragraphs.

4055 – 4059

Grounds for supersession

Change of circumstances

4060
When there has been a change of circumstances since the effective date of the decision, or if it is expected that a change will occur, the decision maker may supersede the decision which is currently in force.  It is not necessary for a claimant to make a new claim following a relevant change of circumstances if an award of benefit is already in place1.

1  R(I) 5/02

4061 – 4069

What is a relevant change of circumstance?
4070
A relevant change of circumstance is a change that happens after the effective date of a decision that awards benefit and has a relevance to that award of benefit1.

1  HB (D&A) Regs (NI), reg 7(3)

4071

When is a change not a relevant change?
4072
A change is not relevant where it can have no possible effect on the award.  In this circumstance no decision would be made1, instead the claimant would simply be told in writing the outcome of the application.


Example

A claimant writes to the decision maker advising that they now have a dog and would like an increase in the amount of Housing Benefit as they have to buy food for the dog.


As there is no provision in the law to make allowance for a pet the decision maker does not consider superseding the award as this is not a relevant change.
1  R(DLA) 6/02
When a change has the potential to be relevant
4073
There will be situations when a change has the potential, however slight, to affect an award of benefit, but the decision maker decides that the change does not result in the award or assessment changing.

4074
This could happen, for example, because a claimant reports that his adult son has had a change in the level of his earnings.  The decision maker may, having considered the evidence, decide that the change does not affect the level of Housing Benefit awarded as there is no change in the non-dependant deduction made in respect of the son.  However, the application for supersession would be valid, because the reported change had the potential to affect the award of benefit.

4075
In such cases, there would be no change necessary and the decision maker would refuse to supersede.  The claimant would be notified not only that benefit would continue at the same rate but also that they had the right of appeal against the decision.


4076 – 4079

Can a change in law be a relevant change of circumstances?
4080
A change in law can be a relevant change of circumstances but a change in an opinion on the law is not a relevant change of circumstances1 (see HB DMG 4203 - 4204).  This was shown in the Court of Appeal in a case which concerned the application of European Community law and a change in a UK declaration made under it.
1  R v SS Commissioner ex parte Browning CMLR 1984 3 CMLR 192;
R(P) 2/84;  R(A)4/81;  HB (D&A) Regs (NI), reg 8(10)
Can a decision be superseded because of a future change of circumstances?
4081
A decision may be superseded when it is expected that a relevant change of circumstances will occur1 on a future date.  The decision maker should be satisfied on the balance of probabilities that it is likely that the expected change will actually take place.

1  HB (D&A) Regs (NI), reg 7(2)(a)(ii)
4082
A decision given for an expected change of circumstances should be revised (see HB DMG 4081 & Chapter 3) if it
1.
does not occur or
2.
occurs on a date other than the one expected.
Claimant’s duty to report changes

4083
Claimants, and landlords who receive direct payments for their tenants, are responsible for reporting to the relevant authority in writing changes of circumstances which they could reasonably be expected to know might affect their entitlement to Housing Benefit or the amount received.  This applies both to changes which happen between the date of claim and notification of entitlement, and at any other time during the Housing Benefit award1.
1  HB Regs (NI), reg 84(1);  HB (SPC) Regs (NI), reg 65(1)
4084
A claimant is not expected to report

1. any changes to the Housing Benefit regulations1
2. the amount of rates payable to Department of Finance and Personnel2
3. the amount of rent or rates payable direct to the Northern Ireland Housing Executive3
4. their age or that of any member of their family or of any non-dependant4, but the claimant must notify the relevant authority if any member of their family is no longer classed as a child or young person, ie when Child Benefit payments for the child/young person stop, for example, when the child/young person finishes full time education, etc5.
1  HB Regs (NI), reg 84(2)(d);  HB (SPC) Regs (NI), reg 65(2)(d);
2  HB Regs (NI), reg 84(2)(b);  HB (SPC) Regs (NI), reg 65(2)(b);
3  HB Regs (NI), reg 84(2)(a);  HB (SPC) Regs (NI), reg 65(2)(a);
4  HB Regs (NI), reg 84(2)(c);  HB (SPC) Regs (NI), reg 65(2)(a);
5  HB Regs (NI), reg 84(3);  HB (SPC) Regs (NI), reg 65(3)
Additional Special Rules – working age claimants only
W4085
If a Housing Benefit claimant is also claiming Income Support, income-based Jobseeker’s Allowance or an income-related employment and support allowance, they are not expected to report to the relevant authority any change that effects these benefits but does not affect Housing Benefit.  They must however report to the relevant authority when any of these benefits have ceased1.

1  HB Regs (NI), reg 84(2)(e)

Additional Special Rules – State Pension Credit in payment (see also HB DMG P4183 et seq)
P4086
When a claimant receives both State Pension Credit and Housing Benefit, they must report the majority of changes in their circumstances to The Pension Service.  It is The Pension Service’s responsibility to notify the changes of circumstance to the relevant authority when the information is needed by the relevant authority.
P4087
A Housing Benefit claimant who is also claiming State Pension Credit need only report to the designated office of the relevant authority1
5. changes to his tenancy but not changes in the amount of rent payable to the Northern Ireland Housing Executive2
6. changes affecting the residence or income of non-dependants3
7. any absence from the dwelling which exceeds or is likely to exceed 13 weeks4.
1  HB (SPC) Regs (NI), reg 65(6);  2  reg 65(4)(a);  3  reg 65(4)(b);  4  reg 65(4)(c)

Additional Special Rules – State Pension Credit, savings credit only in payment (see also HB DMG 4186)
P4088
A Housing Benefit claimant who is also claiming only the savings credit element of State Pension Credit need only report to the designated office of the relevant authority1
8. changes to dependent children that may affect Housing Benefit but not changes in the age of the child2
9. changes to capital that bring or may bring the amount of capital above £16,0003
10. changes in the income or capital of a non-dependant whose income and capital is treated as belonging to the claimant because the relevant authority felt they had entered into arrangements in order to take advantage of the Housing Benefit scheme (see HB DMG 17041 ).  Changes regarding moving in or out of the dwelling by these non-dependants must also be reported to the relevant authority4
11. changes to the income and capital of partners not included in the State Pension Credit claim and whether such a person starts or ceases to live with the claimant5.
1  HB (SPC) Regs (NI), reg 65(6);  2  reg 65(5)(a);  3  reg 65(5)(b);
4  reg 65(5)(c)(i) & 22;  5  reg 64(5)(c)(ii) & 25(4)(e)


4089 – 4099
How a change should be notified

4100
A change of circumstances should be notified in writing and delivered to the relevant authority which made the original decision1.

1  HB (D&A) Regs (NI), reg 7(7)

How the change is taken into account
4101
The decision maker takes the relevant change into account by superseding the award which is in force.  This means that the existing decision is replaced by a new decision.  For the effective date of this new decision (see HB DMG 4152 et seq).

4102
The decision maker can consider any known change but need not have regard to any change that

1.
was not raised by the application or
2.
did not cause the decision maker to seek to supersede the existing decision.
1  CS, P&SS Act (NI), Sch 7, para 4(2)
4103
Where the change of circumstances is that a benefit ends, the date on which the change actually occurs is the day after entitlement to that benefit ends1.

1  HB Regs (NI), reg 77(1);  HB (SPC) Regs (NI), reg 57(1)

4104 – 4151
Effective date for changes of circumstances
4152
The general rule for changes of circumstances is that the superseding decision takes effect from the first day of the benefit week following the week in which the change takes place1.
1  CS, P&SS Act (NI), Sch 7, para 4(5);  HB (D&A) Regs (NI), reg 8(2);
HB Regs (NI), reg 77(1);  HB (SPC) Regs (NI), reg 57(1)
4153
There are exceptions to this general rule and these are set in the following paragraphs.

Late report of change of circumstances - decision superseded to claimant’s advantage
4154
For the purposes of calculating the effective date of the change, the date of notification of the change shall be treated as the date on which the change occurred if the change of circumstances1
1.
is required by regulations to be notified and
2.
is notified more than one month after it occurs or such longer period as may be allowed, (see HB DMG 4162 - 4164) and
3.
the superseding decision is advantageous to the claimant for the purposes of calculating the effective date (see HB DMG 4164).

1  HB Regs (NI), reg 77;  HB (SPC) Regs (NI), reg 57;  HB (D&A) Regs (NI), reg 8(3)


4155 – 4160
4161
The one-month time limit for notifying a change of circumstances, which is advantageous to the claimant (see HB DMG 4164), may be extended if there are special circumstances which led to the late notification.  In these cases, any new decision will take effect as if the change had been reported in time1.

1  HB (D&A) Regs (NI), reg 9

4162
For a late notification of an advantageous change of circumstances to be accepted1, the following conditions must be satisfied2
1.
the notification should contain particulars of the change of circumstances and the reasons for the failure to notify the change of circumstances on an earlier date

2.
it is reasonable to grant the application

3.
the notified change is relevant to the decision to be superseded
4.
special circumstances are relevant to the application and, as a result of those special circumstances it was not practicable for the claimant to notify the change within a month of it occurring.  For example
4.1
the applicant or a partner or dependant of the applicant has died or suffered a serious illness

4.2
the applicant was not in the UK

4.3
postal services were adversely affected.


Note:  This list is not exhaustive.  Treat each application on its own merits.  The absolute time limit for accepting the late report of an advantageous change of circumstances is 13 months3 from the date the change occurred.

1  HB (D&A) Regs (NI), reg 8(3);  2  reg 9(2)(a) & (3);  3  reg 9(2)(b)
4163
When deciding whether it is reasonable to grant a late application for a change of circumstances, decision makers should note that

1.
the later the application, the more compelling the special circumstances for lateness should be1
2.
no account should be taken of the fact that the applicant was ignorant of or misunderstood the law and time limits2
3.
no account should be taken of the fact that a Commissioner or court has taken a different view of the law from that which was previously understood and applied (see HB DMG 4203).

1  HB (D&A) Regs (NI), reg 9(4);  2  reg 9(5)(a); 3  reg 9(5)(b)
4164
A decision which is more advantageous includes any decision where

1.
any housing benefit paid is greater or is awarded for a longer period.  This includes circumstances where the amount of benefit would have increased but for a suspension of benefit or a disqualification from receiving, some or all of the benefit or
2.
as a result of the decision, a denial of or disqualification for receiving housing benefit is lifted wholly or in part or
3.
an overpayment of housing benefit is now deemed as not recoverable or an amount determined to have been recoverable is reduced1.
1  HB (D&A) Regs (NI), regs 8(5) &  17(2)
Disregard of changes in tax, contributions etc

4165
Relevant authorities have the discretion to ignore legislative statutory deductions from income for up to 30 benefit weeks after the week in which they actually took effect1.  These are statutory deductions in the
1.
basic rate, or other rates of income tax

2.
amount of any personal tax relief, i.e. changes in tax thresholds

3.
rates of

3.1
National Insurance contributions

3.2
lower and upper earnings limits, that is the amount of gross earnings between which National Insurance contributions are deductible or
3.1
the lower or upper profit limits or the small earnings exception, for the self-employed

4.
amount of income tax payable due to an increase in the rate of state Retirement Pension, or any of the additions to it such as Dependant’s Addition, or Graduated Pension
5.
maximum rate of Child Tax Credit or Working Tax Credit.

1  HB Regs (NI), reg 31;  HB (SPC) Regs (NI), reg 32

4166
Although these changes usually become effective from 6 April, they may not be reflected in a claimant’s actual income until later, although backdated to April.
4167
The decision maker has discretion to ignore any such changes for up to 30 benefit weeks from the benefit week following their effect.  The date from which the disregard starts is the effective date of the legislation bringing the change into effect.  This provision is intended to give decision makers time to gather the new information needed about a claimant’s income and to re-calculate their benefit.

4168
Depending on the legislative change, the claimant’s net income could reduce or increase, and therefore increase or reduce their Housing Benefit entitlement if the changes were taken into account immediately.

4169
If the decision maker applies this discretion, it does not mean that Housing Benefit has been over/underpaid.  Entitlement has been correctly assessed according to the treatment of income rules.  So when the change is taken into account, there is no question of having to adjust retrospectively the benefit awarded up until that date1.
1  HB Regs (NI), reg 77(1) & 31;  HB (SPC) Regs (NI), reg 57(1) & 32
Changes in rent or rates payable

4170
Where there is a change to the amount of rent or rates payable and this change affects benefit, the change takes effect from the day the change occurs1.  If however the change is advantageous to the claimant and is not notified to the relevant authority within one month, or such longer period as the decision maker allows, the effective date shall be the date of notification of the change (see HB DMG 4154 et seq).  If this change in rent or rates results in Housing Benefit ending (see HB DMG 4191).
1  HB Regs (NI), reg 77(2);  HB (SPC) Regs (NI), reg 57(2)
4171
Where a change in the amount of a claimant’s applicable amount, income, or non-dependant deductions is to be taken into account in the same benefit week as a change in his rent or rates it shall be treated as changing on the same day as the rent or rates changed and also calculated on a daily basis1.

1  HB Regs (NI), reg 78(4)(c)(i) & 78(6);  HB (SPC) Regs (NI), reg 59(4)(c)(i) & 59(6)
Change is moving to a new home, being treated or ceasing to be treated as occupying two homes or the maximum period of time for being treated as occupying two homes ends

4172
Where the change is that

1.
the claimant has moved to a new home

2.
the claimant can be treated as occupying more than one home1 (see HB DMG 8300 et seq) or
3.
the claimant can no longer be treated as occupying more than one home (see HB DMG 8301 et seq)


the change takes effect from the date the change occurs2 .  If however the change is advantageous to the claimant and is not notified to the relevant authority within one month, or such longer period as the decision maker allows, the effective date shall be the date of notification of the change (see HB DMG 4154).  If any of these changes results in Housing Benefit ending (see HB DMG 4191) .
1  HB Regs (NI), reg 7(6);  2  HB Regs (NI), reg 77(3);  HB (SPC) Regs (NI), reg 7(6) & reg 57(3);
HB Regs (NI), reg 78(4)(c)(ii) & 78(6);  HB (SPC) Regs (NI), reg 59(4)(c)(ii) & 59(6)

4173
4174
If the maximum period of time for which a claimant can be treated as occupying two homes has ended this is a change of circumstances and the effective date of change is the day after the last day of that period1.  If however this change has the effect of ending entitlement to benefit, see HB DMG 4191 for the effective date.

1  HB Regs (NI), reg 77(4);  HB (SPC) Regs (NI), reg 57(4)
Moving to a new home but being treated as occupying former home

4175
If the change is that the claimant has moved to a new home and immediately after this is treated as occupying a former home where liability for rent in the former dwelling continues because it is unavoidable (see HB DMG 8330) or where there was a fear of violence (see HB DMG 8300), the change takes effect on the day after the last day for which the claimant is treated as liable to make payments in respect of the former home1.

1  HB Regs (NI), reg 77(11);  HB (SPC) Regs (NI), reg 57(11)
Changes in legislation
4176
When the change is a change in legislation (see HB DMG 4080), the effective date is the date the change in legislation comes into operation1.

1  HB (D&A) Regs (NI), reg 8(9)

Amendment to Regulations and uprating

4177
Changes due to benefit uprating usually take effect from the first Monday in April, however when rent is not payable weekly the change takes effect from 1 April1.  In the case of any other amendment to the Housing Benefit regulations, the effective date of change is the date the amendment comes into operation2.  If this change results in Housing Benefit ending - see HB DMG 4191.
1  HB Regs (NI), reg 77(5)(a);  HB (SPC) Regs (NI), reg 57(5)(a);
2  HB Regs (NI), reg 77(5)(b);  HB (SCP) Regs (NI), reg 57(5)(b)
Change is late receipt of income other than benefit

4178
Where the change of circumstances is that arrears of a non benefit income are awarded, the arrears should be taken into account as if they had been paid on time1.

1  HB Regs (NI), reg 77(8);  HB (SPC) Regs (NI), reg 57(8)

Example

A claimant is paid his wages monthly and receives a pay increase at the end of July but it is backdated to the beginning of April.  The assessment of Housing Benefit should be calculated as if the arrears had been paid on time, at the end of April, May and June and the claim should be re-assessed accordingly.


This may result in an overpayment of Housing Benefit.
Change is due to payment of benefit in arrears

4179
If a claimant becomes entitled to arrears of or an increase in another benefit, take the arrears into account over the period they would have been taken into account if paid on time1.  Note however that some benefits, working tax credit and child tax credit count as capital, not income and can be disregarded for 52 weeks (see HB DMG 17201).


This may result in an overpayment of Housing Benefit.

1  HB Regs (NI), reg 77(9);  HB (SPC) Regs (NI), reg 57(9)
Changes in non-dependant deductions (State Pension Credit cases only)

P4180
Where the claimant or partner is aged 65 years or more and either1
12. a non-dependant moves in or
13. there is a change of circumstances in respect of a non-dependant which causes an increase in respect of the deduction


the effective date of the change will be 26 weeks after the change occurred2.  If however this date is not a Monday then the effective date of change will be from the first day of the next benefit week.

1  HB Regs (NI), reg 57(12);  2  HB (SPC) Regs (NI), reg 57(14)(b)


Example 1

Housing Benefit is in payment and Maria, a non-dependant moves in on Monday 9 April 2007.  Her earnings result in a non-dependant deduction being applicable.  The effective date of this change is Monday 8 October 2007.  If Maria had moved in on Wednesday 11 April 2007, the effective date would be Monday 15 October 2007.
P4181
If any additional changes as described in HB DMG P4180 occur in respect of the same non-dependant within the 26 week period before the original change is due to take effect then all the changes will be effective from the date the original change was due to take effect1.

1  HB (SPC) Regs (NI), reg 57(14)(a)


Example 2

Following on from Example 1 in P4180, Maria gets a pay increase from Monday 7 May 2007 which results in a higher non-dependant deduction being applicable.  The effective date for both those changes is Monday 8 October 2007.  The decision is based on Maria’s circumstances on 8 October 2007 no matter how many changes have occurred in the previous 26 weeks.

P4182
A new period of 26 weeks will begin again if there are any further changes to the circumstances of the non-dependant since the last decision had effect.

Changes of circumstances where State Pension Credit is payable – (State Pension Credit cases only)
P4183
Special rules apply to Housing Benefit claimants who are also getting State Pension Credit.  In these cases the Department is expected to notify the relevant authority of any changes that affect State Pension Credit.  The special rules ensure that when there is a delay in the information being passed to the relevant authority there is no need to calculate overpayments.

P4184
When the amount of State Pension Credit awarded is changed due to a change of circumstance or official error and there is a knock-on effect to Housing Benefit and the change
14. increases both State Pension Credit and Housing Benefit, the Housing Benefit change will be effective from the first day of the benefit week the increased State Pension Credit becomes payable1
15. decreases State Pension Credit but increases Housing Benefit, the Housing Benefit change will be effective from the first day of the benefit week State Pension Credit is reduced2
16. is that State Pension Credit (guarantee credit) is awarded, and results in the claimant getting more Housing Benefit, the change in Housing Benefit will take effect from the first day of the benefit week following the date State Pension Credit (guarantee credit) is first payable3
17. increases State Pension Credit and decreases Housing Benefit, the change will take effect from the first day of the benefit week following the date the relevant authority receives the change notification from The Pension Service, or the first day of the benefit week following the date State Pension Credit increased or will increase, whichever is later4.  This also applies if a new award of State Pension Credit is made which results in a decrease of Housing Benefit
18. decreases both State Pension Credit and Housing Benefit, when State Pension Credit is reduced because the claimant failed to notify the change to The Pension Service timeously, the change in Housing Benefit will take effect from the first day of the benefit week State Pension Credit reduced6
19. decreases both State Pension Credit and Housing Benefit, when State Pension Credit is reduced for any other reason, the change in Housing Benefit will take effect from the first day of the benefit week following the date the relevant authority receives the change notification from The Pension Service, or the first day of the benefit week following the date State Pension Credit decreased or will decrease, whichever is later7.

See HB DMG 4088 for cases where only the savings credit element of State Pension Credit is in payment.

1  HB (SPC) Regs (NI), reg 58(2)(a);  2  reg 58(4);  3  reg 58(7);  4  reg 58(2)(b);
5  reg 58(5);  6  reg 58(3)(a);  7  reg 58(3)(b)

P4185

P4186
Where the claimant or their partner is getting only the savings credit element of State Pension Credit and any of the changes of circumstances described in HB DMG P4184 are due to a relevant calculation or estimate as to the claimant’s income and capital for the purposes of the State Pension Credit award (see HB DMG 4088 et seq) and there is a change of circumstances resulting from a determination by the relevant authority of the claimant’s income and capital, the effective date of the relevant authorities determination shall be the same as the effective date resulting from the relevant calculation or estimate of The Pension Service1.
1  HB (SPC) Regs (NI), reg 58(6)


P4187
P4188
Where the change of circumstances is an amendment to the Housing Benefit (State Pension Credit) regulations that is not annual uprating, the change will take effect from the date on which the amendment comes into force1.

1  HB (SPC) Regs (NI), reg 58(9)(b)

P4189
Where the change is the annual uprating and rent is payable monthly or daily or multiples thereof (see HB DMG 13148 - 13150 re calculation of weekly amounts) the changes takes effect from 1 April1.  In any other case the effective date shall be the first Monday in April2.
1  HB (SPC) Regs (NI), reg 58(9)(a)(i);  2  reg 58(9)(a)(ii)
Two or more changes occur in same benefit week

4190
Where more than one change of circumstances occurs in the same benefit week but would be due to take effect in different weeks, they all take effect on the first day of the benefit week in which they occur.  However if the change is either

1.
the annual uprating which takes effect from the first Monday in April
2.
a change in the amount of rent or rates payable which effects entitlement

3.
moving into a new home

4.
being treated as occupying more than one home

5.
being no longer treated as occupying more than one home or
6.
the maximum period of time for which a claimant can be treated as occupying two homes has ended


then all the changes take effect from the date these changes are due to take effect1 with the uprating effective date taking priority over the other 52.

1  HB Regs (NI), reg 77(6);  HB (SPC) Regs (NI), reg 57(6);
2  HB Regs (NI), reg 77(7);  HB (SPC) Regs (NI), reg 57(7)
Change results in end of entitlement

4191
Where a change of circumstances results in the end of entitlement to Housing Benefit it takes effect from the first day of the benefit week following the benefit week in which the change occurred.  However where there is a daily liability, the effective date will be the day the change occurs1.

1  HB Regs (NI), reg 77(10);  HB (SPC) Regs (NI), reg 57(10)

The decision was erroneous in law or was made in ignorance of, or based on a mistake as to, some material fact
4192
Where the decision given was erroneous in law or was made in ignorance of, or based on a mistake as to, some material fact and the decision
1.
cannot be revised on the basis of that error, ignorance or mistake and
2.

there is a right of appeal against the decision

the decision maker may supersede the decision that is in force1.  A decision maker cannot however supersede a decision of a tribunal or higher authority on the grounds that it was erroneous in law2.
1  HB (D&A) Regs (NI), reg 7(2)(b);  2  reg 7(2)(c)

4193 – 4199

Error of law

4200
Supersession on the grounds of error of law will only apply where1
1.
an application was received more than one month (or such longer period as might be allowed under HB DMG) after the date the original decision was notified or
2.
the Department decided to act on his own initiative more than one month after the date the original decision was notified.


Note:  There will be cases where the decision maker is able to revise a decision which was wrong in law on the grounds of official error.  This route would be available where the error is solely the responsibility of the decision maker (see DMG Chapter 3 for further guidance).
1  HB (D&A) Regs (NI), reg 7(2)(b)

Definition of error of law
4201
Commissioners have set out categories of circumstances in which errors of law may be found.  These are helpful in considering the application of the Acts.  The relevant categories are

1.
an incorrect interpretation of the meaning of the law has been applied1
2.
the decision is not supported by evidence or there is insufficient evidence

3.
the facts found are such that no person acting judicially and properly instructed as to the relevant law could have come to the decision in question

4.
there has been a breach of the requirement to act according to the demands of natural justice (see HB DMG 1220).


Note:  As errors in law will usually also be official errors allowing revision, this provision has limited use (see HB DMG 3223 - 3224).
1  R(A) 1/72;  R(SB)11/83

Effective date

4202
Except where HB DMG 4203 – 4275 applies, where a decision is superseded on the grounds of error of law the effective date is1
1. where the supersession is made on an application, the date the application is received

2. where the supersession is made on the decision maker’s own initiative, the date the decision is made.

1  CS, P&SS Act (NI), Sch 7, para 4(4)

Reinterpretation of the law

4203
Sometimes the Commissioners and Courts give decisions that change a previously held interpretation of the law.  These decisions will sometimes mean that earlier decisions of decision makers are wrong in law.  A decision of a NI Commissioner or Court that changes a previously held interpretation of the law is known as a relevant determination.

1  CS, P&SS Act (NI), Sch 7, para 18(1)(a) & (3);  HB (D&A) Regs (NI), reg 8(7);

4204
The decision maker should apply the effect of the reinterpretation when the decision maker decides

1.
a claim, regardless of whether the claim was made before or after the date of the relevant determination
2.
an application for revision or supersession, regardless of whether the application was made before or after the date of the relevant determination.

1  CS, P&SS Act (NI), Sch 7, para 18(5)


Note:  A re-interpretation of the law by GB Commissioner is not a relevant determination in Northern Ireland.

4205 – 4274

The date of the relevant decision
4275
The date of the relevant decision is the date the Commissioner or Court reinterpret the law.  This may be difficult to identify when a Commissioner’s decision is appealed to the Courts.  As a general rule the relevant decision is the first decision of the Commissioner or the Court that contained the reinterpretation of the law.


4276 – 4300

Ignorance of or mistake as to a material fact

What is a material fact?

4301
A material fact is one which is relevant to a decision on a claim or application.  Any fact which has to be determined before a decision can be given is a material fact.

4302
Applications for supersession because of ignorance of, or a mistake as to, a material fact may not always result in a supersession decision.  The decision maker must be satisfied that the fact involved would require serious consideration and could have affected the decision if it had been known at that time1.

1  R(I) 2/88 (Appendix)

4303
There is a distinction between a primary fact and a secondary fact.  A primary fact is a fact established directly by evidence.  A secondary fact is found by applying the process of reasoning to evidence.

4304
Decision makers often make an inference of fact by reasoning from the evidence before them.  If, however, they are wrong because the reasoning was wrong, the decision is not based on a mistake as to a material fact.  Decision makers cannot supersede decisions just because they would have reached a different decision on the same evidence.1.

1  R(I) 3/75

Ignorance of a material fact

4305
A decision may be superseded if the decision maker is satisfied that it was given in ignorance of some material fact.  The fact must exist at the time the original decision is given1.

1  CAO v Combe (Court of Session 1999)

4306
It is presumed that a decision maker is aware of the facts included in the papers available to make a decision.  This presumed knowledge prevents supersession because of ignorance, but supersession because of a mistake as to a material fact may be possible (see HB DMG 4308).

4307
Sometimes a question has to be decided by making an adverse assumption about a relevant fact because the decision maker has been unable to obtain sufficient evidence1.  If evidence is then provided which shows the decision maker’s assumption is wrong, the original decision can be superseded because of ignorance of a material fact.  If however evidence is provided within the dispute period, revision would be appropriate.

1  R(SB) 18/81;  R(SB) 29/83

Mistake as to a material fact

4308
A decision maker may misinterpret the evidence and make a mistake as to a material fact1.  If the mistake was an official error (see HB DMG 3223) the decision would be revised2 (DMG Chapter 03).  If for example, the claimant had contributed to the mistake, it would not be an official error and the decision would be superseded3.

1  R(G) 8/55;  2  HB (D&A) Regs (NI), reg 4(2)(a);  3  reg 7(2)(b)


4309
When can a decision of a decision maker be superseded on these grounds?

4310
Where the decision to be superseded is one made by a decision maker and will result in a more advantageous decision for the claimant, it can be superseded on the grounds of ignorance of or mistake as to a material fact where either1
1. an application is made more than one month after the original decision was notified (or a late dispute is not admitted – see HB DMG 4162) or
2. the decision maker commenced action with a view to supersession more than one month after the original decision was notified.

1  HB (D&A) Regs (NI), reg 7(2)(b)

4311
A decision based on ignorance of, or mistake as to, a material fact may have arisen because of official error.  In that case revision may be appropriate1.  Revision would also be appropriate where the original decision was more advantageous than it would have been if the material fact had been known2 (see HB DMG 3231).

1  HB (D&A) Regs (NI), reg 4(2)(a);  2  reg 4(2)(b)

Effective date

4312
When the superseding decision is advantageous to the claimant and is made on the ground that the original decision was made in ignorance of, or was based on a mistake as to, a material fact, the superseding decision takes effect from the first day of the benefit week in which the relevant authority first had sufficient information to show that the original decision was incorrect but see HB DMG 4314 - 4315.

4313
When an advantageous superseding decision results from an application by the claimant, the effective date is the first day of the benefit week in which the application was received by the relevant authority1.

1  HB (D&A) Regs, (NI), reg 8(4)

Superseding a decision of a tribunal or a Commissioner

4314
A decision of a tribunal or a Commissioner may be superseded, either on application or on the decision maker’s own initiative when

1.
the decision was made in ignorance of a material fact or
2.
the decision was based on a mistake as to a material fact1 or
3.
there has been a change of circumstances since the decision was made2.

1  HB (D&A) Regs (NI), reg 7(2)(c)(i);  2  HB (D&A) Regs (NI), reg 7(2)(a)(i)
4315
When a decision is made superseding a decision of an appeal tribunal or a Commissioner on the ground that the decision was made in ignorance of, or was based on a mistake as to, a material fact and was more advantageous to the claimant than it would otherwise have been, the superseding decision takes effect from the date on which the decision of the appeal tribunal or Commissioner took, or was to take, effect1.

1  HB (D&A) Regs (NI), reg 8(6)

No right of appeal
4316
A decision that does not have a right of appeal may still be superseded1 and the normal effective date for supersession will apply (see HB DMG 4020).

1  CS, P&SS Act (NI), Sch 7, para 6(2)(c) and 6(4)(a);  HB (D&A) Regs (NI), reg 7(2)(d)
Loss of benefit due to benefit offences
4317
Where there is an award of Housing Benefit which is affected by a decision of the Department for Social Development stopping or restricting benefit due to the loss of benefit provisions for benefit offences, the decision can be superseded1.

1  HB (D&A) Regs (NI), reg 7(2)(f) & (g)

4318
The effective date of the supersession is from the first day of the period of disqualification for the offences1.

1  HB (D&A) Regs (NI), reg 8(8)

Entitlement or increase in a relevant benefit
4319
Where there is an award of Housing Benefit and after the first day of the period of that award, the claimant or a member of his family becomes entitled to or receives an increase of a relevant benefit (see HB DMG 4020 (7) ) the decision can be superseded1.

1  HB (D&A) Regs (NI), reg 7(2)(h)

4320
The effective date of the supersession is from the date of entitlement to the relevant benefit or the increase in the rate of that benefit1.

1  HB (D&A) Regs (NI), reg 8(11)

4321
If however the entitlement to a “relevant benefit” to the claimant or a member of the family commences or increases before the date the Housing Benefit award took effect then the decision awarding Housing Benefit can be revised1 (see HB DMG 3323).

1  HB (D&A) Regs (NI), reg 4(6B)
4322
A relevant benefit1 includes

20. Incapacity Benefit

21. Attendance Allowance

22. Severe Disablement Allowance

23. Disability Living Allowance

24. Carer's Allowance

25. Jobseeker’s Allowance

26. Income Support

27. Child Benefit

28. State Pension Credit
29. Employment and Support Allowance.

1  SS (NI) Order 98, art 9(3)

Deferment of Retirement Pension

4323
Where the claimant or the claimant’s partner deferred claiming Category A or B Retirement Pension, Shared Additional Pension or Graduated Retirement Pension and originally opted for the lump sum or repays the lump sum because they change their mind and opt instead for an increase in their Pension, the decision may be superseded1.

1  HB (D&A) Regs (NI), reg 7(2)(i)

4324
The effective date of the supersession is from the day on which a lump sum is paid or repaid if that day is the first day of the benefit week.  If not the effective date is from the first day of the following benefit week1.

1  HB (D&A) Regs (NI), reg 8(10A)

Rent decisions
4325
Where a new rent decision has been made, for example because 52 weeks have elapsed since the last one was made1 (see HB DMG 13160), the decision maker must supersede the award of Housing Benefit2.

1  HB Regs (NI), reg 15 & Sch 2;  HB (SPC) Regs (NI), reg 15 & Sch 2;  
2  HB (D&A) Regs (NI), reg 7A
4326
Where a new rent decision has been made and the amount of it has increased or stayed the same and Housing Benefit does not end, that rent decision shall take effect
1.
where the rent is payable weekly, or in multiples of weeks, from the first day of the benefit week in which the day after 52 weeks have expired since the last rent decision was made1
2.
where rent is payable other than weekly, or in multiples of weeks, the day after the 52 week period ends since the last rent decision was made2.

(See HB DMG 4191 for when entitlement ends.)

1  HB (D&A) Regs (NI), reg 8(6A)(a)(i);  2  reg 8(6A)(a)(ii)


Example 1

Rent is payable weekly and the 52 week period expires on 15 May 2007.  The day following the expiry is therefore 16 May 2007.  The first day of the benefit week in which 16 May 2007 falls is 14 May 2007 therefore the effective date of the supersession is 14 May 2007.


Example 2

Rent is payable weekly and the 52 week period expires on 20 May 2007.  The day following the expiry is therefore 21 May 2007.  The first day of the benefit week in which 21 May 2007 falls is 21 May 2007 therefore the effective date of the supersession is 21 May 2007.


Example 3

Rent is payable daily and the 52 week period expires on 15 May 2007.  Therefore the effective date of the supersession is 16 May 2007.

4327
Where a rent decision has been made and the amount of it has decreased and Housing Benefit does not end, that rent decision shall take effect from the first day of the benefit week following the date the rent decision was made1 (see HB DMG 4191 for when entitlement ends).
1  HB (D&A) Regs (NI), reg 8(6A)(b)


Example

On 15 May 2007, a rent decision is made and the amount of it has decreased.  That rent decision shall take effect from 21 May 2007.
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