Housing Benefit Decision Makers’ Guide
Contents


Chapter 13 – Eligible rent & rates
Contents
What is eligible rent?
13001
What is included as the dwelling?
13011
Payments which are eligible for Housing Benefit
Payments in respect of rent
13020
Payments for a license or permission to occupy the accommodation
13021
Mesne profits
13022
Payments for, or in consequence of, use and occupation of 
the accommodation
13023
Mooring charges
13024
Site rent for a caravan or mobile home
13025
Co-ownership schemes
13026
Rental purchase
13027
Service charges
13028
Owner occupiers
13029
Payments which are not eligible for Housing Benefit
Owner-occupiers
13040
Previously an owner occupier
13041
Payments under a hire-purchase credit sale or conditional sale 
agreement for accommodation or furniture
13042
Ministry of Defence Tenants
13043

Claimant’s partner is the owner of the dwelling
13044

Rent increases for arrears
13045
Housing costs included in Income Support or income-based 
Jobseeker’s Allowance 
13046
Business premises
13047
Former business premises
13048
Residential care homes
13049
Claimant occupying Health and Social Services Board or Health 
Service Trust residential accommodation on 31 March 1993
13054
Registered residential care and nursing homes in the private 
and voluntary sectors - transitional protection
13055
Part of residential accommodation exempt from registration process
13056
Transitional arrangements
13060
Adult placement or supported lodgings schemes
13061
Supporting People Programme
13064
Royal Charter homes
13065
Tied accommodation
13066
Calculating eligible rent
13068
Joint occupiers
13070
Hostels

Definition of hostel
13073
What services are included in the hostel charge?
13076
Service charges
13096
Definition of service
13098
Ineligible service charges
13100
Service charges other than for fuel
13102
Television signal relay
13103
Furniture or household equipment
13109
Medical expenses, nursing and personal care
13110
General counseling and support services
13123
Amount for service charge is specified
13124
Unspecified amount for service charges
13125
Excessive charges for eligible services
13126
Service charges for fuel
13144
Conversion to weekly amounts
13148
Fuel charges
13151
Communal areas
13152
Charges which should be treated as unspecified
13153
Maximum rent
13154
Maximum rent – the 50% top up for certain older claims
13158
Excluded Tenancies
13159

When a rent decision is appropriate
The 52 week rule
13160
When the 52 week rule does not apply
13161
Registered Housing Associations
13162
Other excluded tenancies
13163
Old scheme cases
13164

Exempt claimants
13166
Transferring exemption
13167
Exempt accommodation
13170
What are care, support and supervision?
13171
Is it being provided by or on behalf of the landlord?
13172
Restricting the rent in exempt accommodation
13173
Restricting the service charge elements
13174
Restrictions on unreasonable payments
13175
Suitable alternative accommodation
13179

Protected groups
13183
Rent controlled tenancies
13185
What are protected or statutory tenancies?
13186
The Private Tenancies (NI) Order 2006
13188
The Rent Officer
13189
Chapter 13 – Eligible rent & rates
What is eligible rent?

13001
Eligible rent is not merely some payment that the claimant refers to as rent.  It refers to payments made to a landlord under a tenancy and is the amount of housing costs a claimant pays which may be met by Housing Benefit.  Subject to the provisions for excluding certain categories of payment from eligible rent, it will include payments described as or deemed to be rent in the tenancy agreement, but in some cases may be restricted to a lower figure eg exceptionally high rent (see HB DMG 13175 et seq).  Certain service charges may also be eligible1.  There are also other housing costs which are eligible for Housing Benefit, such as mooring charges or site rent for a caravan.  VAT can be allowed if charged on eligible costs.
1  HB Regs (NI), reg 13(3);  HB (SPC) Regs (NI), reg 13(3)
13002
In certain circumstances the rent may be restricted (see HB DMG 13173).  When considering this the decision maker must determine the following questions1
1.
Is it appropriate to make a reduction in the claimant’s eligible rent?

2.
What is the appropriate amount for the reduction? and
3.
How was that appropriate amount arrived at?

1  Mehanne v Westminster CC HBRB;  R v Beverley BC HBRB ex Phare

13003 – 13010

What is included as the dwelling?
13011
Treat as part of the dwelling1 any structure or space, such as a garage, parking space or garden including a garage detached from the property, for example in a separate block, which is used for the purposes of the dwelling if either of the following conditions is met
1.
from the start it was rented with the dwelling which could not have been rented without it or
2.
the claimant has made or is making all reasonable efforts to end their liability for it.
1  HB Regs (NI), reg 2(4)(a);  HB (SPC) Regs (NI), reg 2(4)(a)
13012
Treat the following land as part of the dwelling
1.
gardens and children's play areas
2.
the land a caravan or mobile home (but not a tent) used as a home stands on and is used for the purpose of the home1
3.
if the home is a houseboat, the land used for mooring the houseboat2.

Do not treat as part of the dwelling land used for commercial or agricultural purposes.

1  HB Regs (NI), reg 2(4)(b);  HB (SPC) Regs (NI), reg 2(4)(b);
2  HB Regs (NI), reg 2(4)(c);  HB (SPC) Regs (NI), reg 2(4)(c)

13013 – 13019
Payments which are eligible for Housing Benefit
Payments in respect of rent
13020
Payments made by the claimant to their landlord under a tenancy which are described or deemed to be rent1 in the tenancy agreement (excluding payments for ineligible service charges).
1  HB Regs (NI), reg 13(1)(a);  HB (SPC) Regs (NI), reg 13(1)(a)
Payments for a license or permission to occupy the accommodation

13021
These payments qualify for Housing Benefit.  No written tenancy agreement has to exist for Housing Benefit to be paid if someone with a license to occupy a property1, or anyone else who has permission to occupy the accommodation, has a legal liability to make payments to be able to live in the accommodation.  See HB DMG.
1  HB Regs (NI), reg 13(1)(b);  HB (SPC) Regs (NI), reg 13(1)(b)
Mesne profits

13022
Mesne profits are eligible for Housing Benefit1.  They are payments made by a former tenant who remains in occupation unlawfully, for example, after their notice to quit has expired.  Also known as damages for trespass, they are formally awarded by a court.  If a former tenant makes payments in advance of a court order, regard the payments as mesne profits and eligible for Housing Benefit.
1  HB Regs (NI), reg 13(1)(c);  HB (SPC) Regs (NI), reg 13(1)(c)
Payments for, or in consequence of, use and occupation of the accommodation

13023
These payments are
1.
eligible for Housing Benefit1
2.
similar to mesne profits but are payable by claimants who were formerly licensed to occupy a property.
1 HB Regs (NI), reg 13(1) (d); HB (SPC) Regs (NI), reg 13(1)(d)
Mooring charges

13024
Mooring charges payable for a houseboat1 which a claimant occupies as their home
1.
are eligible for Housing Benefit
2.
includes berthing fees for a boat which a claimant occupies as their home
3.
are eligible even if the claimant owns the houseboat or boat.
1  HB Regs (NI), reg 13(1)(f);  HB (SPC) Regs (NI), reg 13(1)(f)
Site rent for a caravan or mobile home

13025
Site rent for a caravan or mobile home is eligible for Housing Benefit when it is used as the home1 even if the caravan or mobile home is owned by the claimant.  Site rents for tents are not eligible for Housing Benefit.  Help with these payments may be given through Income Support, income-based Jobseeker's Allowance or State Pension Credit.
1  HB Regs (NI), reg 13(1)(g);  HB (SPC) Regs (NI), reg 13(1)(g)
Co-ownership schemes

13026
If a claimant occupies accommodation under a co-ownership scheme granted by the Northern Ireland Co-ownership Housing Association, any rent1 or service charges paid for the accommodation are eligible for Housing Benefit.
1  HB Regs (NI), reg 13(1)(a);  HB (SPC) Regs (NI), reg 13(1)(a)
Rental purchase

13027
Payment under a rental purchase agreement1 is eligible for Housing Benefit.  A rental purchase agreement is when the occupier acquires ownership of the accommodation by paying the whole or part of the purchase price by installments over a fixed period of time.  The accommodation remains the property of the landlord until the final payment is made when the occupier then becomes the owner.
1  HB Regs (NI), reg 13(1)(h);  HB (SPC) Regs (NI), reg 13(1)(h)
Service charges
13028
Service charges1 are eligible for Housing Benefit, so long as they
1.
have to be paid as a condition of occupying the dwelling as a home and
2.
are not deemed to be ineligible and
3.
are not excessive in relation to the service provided.


Therefore if the landlord provides something at the tenant’s request it is not a service charge.  For further information on service charges see HB DMG 13096 – 13146.
1  HB Regs (NI), reg 13(1)(e);  HB (SPC) Regs (NI), reg 13(1)(e);
HB Regs (NI), Sch 1, para 1;  HB (SPC) Regs (NI), Sch 1, para 1
Owner occupiers

13029
If you own your own home you may be entitled to Housing Benefit to help with your rates.  As with rent, you may get up to 100% help, however the actual amount you get will depend on your personal circumstances.


Where a ratable unit consists partly of residential accommodation and partly of other accommodation, only the proportion of, the rates payable for the residential accommodation shall be counted as eligible rates for the purpose of Housing Benefit1.
1  HB Regs (NI), reg 12(4);  HB (SPC) Regs (NI), reg 12(4)

13030
Where more than one person is unable to make payments of rates in respect of a particular dwelling, the rates payable in respect of that dwelling shall be apportioned for the purpose of calculating the eligible rates for each person1, having regard to the number of people and the proportion of the rent paid by each person.


If, however the person the claimant is sharing the property with is a full-time student2 who is treated as not liable to make payments in respect of a dwelling, then the rates shall not be apportioned3.

1  HB Regs (NI), reg 12(5);  HB (SPC) Regs (NI), reg 12(5)
2  HB Regs (NI), reg 53(1);  3  HB Regs (NI), reg 12(6);  HB (SPC) Regs (NI), reg 12(6)

13031 – 13039

Payments which are not eligible for Housing Benefit

Owner-occupiers

13040
Except for rates, all other payments made by owner-occupiers do not qualify for Housing Benefit, for example
1.
mortgage payments1
2.
service charge payments made to housing associations or other bodies
3.
any other payments made for the owner-occupier's home, such as subscriptions to estate management associations.

1  SS C&B (NI) Act 92, sec 129(2);  HB Regs (NI), reg 2(1) & 13(2)(a);
HB (SPC) Regs (NI), reg 2(1) & 13(2)(a)
Previously an owner occupier

13041
Treat a person who is liable to pay rent as not liable to pay rent for Housing Benefit purposes if they
1.
once owned the dwelling (freehold or leasehold) that they now rent and
2.
sold the dwelling less than 5 years before and
3.
did not need to sell the dwelling to remain living in it1.

1  HB Regs (NI), reg 9(1)(h);  HB (SPC) Regs (NI), reg 9(1)(h)

Payments under a hire-purchase credit sale or conditional sale agreement for accommodation or furniture

13042
Hire-purchase credit sale or conditional sale agreement payments for accommodation, such as a mobile home or furniture, are not eligible for Housing Benefit, except to the extent that the agreement is a conditional sale agreement for land1.
1  HB Regs (NI), reg 13(2)(b);  HB (SPC) Regs (NI), reg 13(2)(b)
Ministry of Defence Tenants

13043
Payments made by a person who is eligible for a rent rebate or allowance under a scheme operated by the Ministry of Defence1 are not eligible for Housing Benefit.

1  HB Regs (NI), reg 13(2)(c);  HB (SPC) Regs (NI), reg 13(2)(c)
Claimant’s partner is the owner of the dwelling

13044
Where the claimant’s partner is the owner of the dwelling1, then payments made by the claimant in respect of that dwelling are not eligible for Housing Benefit.

1  HB Regs (NI), reg 13(2)(d);  HB (SPC) Regs (NI), reg 13(2)(d)
Rent increases for arrears

13045
Increases in rent or other housing costs for any outstanding arrears, or any unpaid payment or charge owed by the claimant for their current or any previous home are not eligible for Housing Benefit1.
1  HB Regs (NI), reg 11(3);  HB (SPC) Regs (NI), reg 11(2)
Housing costs included in Income Support or income-based Jobseeker’s Allowance

13046
Housing Benefit is not payable for payments made by claimants whose housing costs will be included in their Income Support or income-based Jobseeker’s Allowance, except when the claimant was already receiving Housing Benefit at the same address before Income Support or income-based Jobseeker’s Allowance became payable, for example when the claimant's capital originally exceeded the Income Support or income-based Jobseeker’s Allowance limit.  In these cases, the claimant remains eligible for Housing Benefit for the first four weeks of entitlement to Income Support or income-based Jobseeker’s Allowance after which Housing Benefit must stop.  During this overlapping period, any Housing Benefit paid will be deducted from Income Support or income-based Jobseeker’s Allowance1.

1  HB Regs (NI), reg 11(2) & (4)

Business premises

13047
Payments for business or commercial premises are not eligible for Housing Benefit because eligible rent or rates is rent or rates payable for the 'dwelling' which is the residential accommodation1.  If a claimant makes payments covering both business and residential accommodation, for example, a shop plus flat, you must apportion the payments.  If the lease or other agreement does not specify how much of the rent and rates are for the residential accommodation, the decision maker will need to apportion the rent and rates on whatever basis appears to be reasonable in the circumstances.

1  HB Regs (NI), regs 12(4) & reg 13(4) ;  HB (SPC) Regs (NI), regs 12(4) & 13A(3)
Former business premises

13048
Rent and rates payable for former business premises could in certain circumstances be eligible for Housing Benefit if
1.
the business has stopped operating and
2.
the premises are no longer used for business purposes.

Eligibility would depend on what the premises are now used for.  If the premises are

1.
left empty or largely unused, they would still be business premises
2.
converted for use as part of the claimant's home1, the rent and rates payable for those premises should be assessed for Housing Benefit.  In particular, the decision maker should consider whether the provisions covering unsuitable accommodation apply.

1  HB Regs (NI), regs 12(1) & 13(1)(a);  HB (SPC) Regs (NI), regs 12(1) & 13(1)(a)
Residential care homes
13049
Before 1 April 1993, if a claimant was placed in residential accommodation under
1.
sections 21 to 24 of the National Assistance Act 1948, there was no entitlement to Housing Benefit
2.
Article 36 of the HPSS (NI) Order 1972, there was entitlement to Housing Benefit if the resident did not pay an inclusive charge for the provision of both accommodation and cooked or prepared food.
13050
From 1 April 1993 changes were made to Social Services Authorities powers

1.
merging their powers to provide accommodation under the HPSS (NI) Order 1972 with those under sections 21 to 24 of the National Assistance Act 1948
2.
enabling them to place people in either registered or non-registered private and voluntary sector accommodation, as well as social services homes.
13051
In consequence Housing Benefit was amended to allow residents of accommodation provided under sections 21 to 24 & 26 of the National Assistance Act 1948 (as amended) to qualify for Housing Benefit on condition that either

1.
the accommodation is not owned and/or managed by a local authority nor registered under Part II of the Registered Homes Order or
2.
if the accommodation is owned and/or managed by the Health and Social Services Board or Health Service Trust, the resident does not pay an inclusive charge for the provision of both accommodation and cooked or prepared food.

If the accommodation is owned and/or managed by the Health and Social Services Board or Health Service Trust, and the resident does pay an inclusive charge for the provision of both accommodation and cooked or prepared food, they will have entitlement to Income Support or income-based Jobseeker’s Allowance at the residential accommodation rate, and no entitlement to Housing Benefit.
13052
When there is a statutory obligation on the Health and Social Services Board to provide board within the terms of section 21(5) of the National Assistance Act 1948, the Health and Social Services Board cannot avoid this obligation by giving residents in residential homes a choice whether they wish to receive board or not.  However if, in the opinion of the Health and Social Services Board or Health Service Trust managing the premises, the provision of board for an inclusive charge is unnecessary and is no longer made available to the resident concerned, then entitlement to Housing Benefit may arise subject to the normal rules.

13053
When board is provided, there is no entitlement to Housing Benefit.  An assessment of residents' requirements is done by the Health and Social Services Board or Health Service Trust on an individual basis, and the decision maker should be wary of the Health and Social Services Board or Health Service Trust making a wholesale withdrawal of board to gain Housing Benefit for all residents.

Claimant occupying Health and Social Services Board or Health Service Trust residential accommodation on 31 March 1993
13054
Claimants occupying, or treated as occupying, Health and Social Service Board or Health Service Trust residential accommodation on 31 March 1993 will continue to have no entitlement for Housing Benefit while they remain resident in that accommodation, regardless of whether board is made available to them.  These claimants will remain eligible for the residential accommodation rate of Income Support.

Registered residential care and nursing homes in the private and voluntary sectors - transitional protection

13055
The majority of people in registered residential care or nursing homes were already excluded from Housing Benefit for the home's fees before 1 April 19931.  Instead, they had actual or potential entitlement to special levels of Income Support.  From 1 April 1993, they have access to Income Support which includes a Residential Allowance towards the housing costs element of the fees.

1  HB Regs (NI), reg 9(1)(k) & (4);  HB (SPC) Regs (NI), reg 9(1)(k) & (4)
Part of residential accommodation exempt from registration process

13056
Generally for Housing Benefit purposes, the registration of residential accommodation

1.
applies to the whole of the accommodation and not to individual bed-spaces
2.
normally applies to a residential home where both board and personal care are provided1.

1  The HP&SS (Quality Improvement and Regulation) (NI) Order 2003, article 12
13057
However, certain parts of residential accommodation may be exempt from the registration provision because both board and care are not provided.  In these cases Housing Benefit may be payable subject to the normal qualifying conditions.  The decision maker may need to make further enquiries.

13058
If a residential home claims that only certain bed-spaces are registered, check the details of the registration itself and make a decision on the facts available.


Example 1


A registered residential home has self contained bungalows in the grounds for 'less-dependent' residents.  The home claims these bungalows are not registered.  You should check with the registering authority, usually social services, whether the bungalows are registered or not, as these residents may be eligible for Housing Benefit.


Example 2


A member of staff living in a staff flat within a registered home, falls ill and the home suspend their salary for the time they are ill.  The member of staff claims Housing Benefit to pay for the accommodation.  The flat should not be treated as part of the registered home, and Housing Benefit should be considered in the normal way.

13059
The Health and Personal Social Services (Quality Improvement and Regulation) (NI) Order 2003 replaces the Registered Homes (NI) Order 1992.  The changes took effect from 14.11.05 and include a number of new definitions
1.
“Abbeyfield Home” means an establishment run by the Abbeyfield Society including affiliated bodies1.
2.
“Nursing home2” means any premises used or intended to be used for the reception of, and the provision of nursing for, persons suffering from any illness or infirmity but does not include
2.1
hospitals

2.2
children’s homes

2.3
sanatoriums’s provided at schools or educational establishments

2.4
first aid or treatment rooms provided at employment premises, sports grounds, or places of public entertainment
2.5
premises used by doctors, dentists or occupational health practitioners

2.6
private dwellings

2.7
other premises.
3.
“Residential Accommodation” for the purpose of regulation 7(18) (Circumstances in which a person is or is not to be treated as occupying a dwelling as a home) means accommodation which is provided in

3.1
a residential care home

3.2
a nursing home

3.3
an independent hospital

3.4
an Abbeyfield home

3.5
an establishment managed or provided by a body incorporated by Royal Charter or constituted by a statutory provision.


“Residential Accommodation” for the purposes of regulation 9(4) (Circumstances in which a person is to be treated as not liable to make payments in respect of a dwelling) means accommodation which is provided in
1.
a residential care home

2.
a nursing home or

3.
an independent hospital.
4.
“Independent Hospital” means a hospital which is not vested in the Department or managed by a Health and Social Services Trust3.
5.
“Residential Care Home4” means a home, other than a hospital a nursing home, a children’s home or a university, college or school which provides residential accommodation with both board and personal care for any of the following
5.1
old age and infirmity
5.2
disablements
5.3
past or present dependence on alcohol or drugs or
5.4
past or present mental disorders.

1  SS (RCH, NH & IH) Regs (NI) 2005, Sch 2, para 1(a)(i);
2  HPSS (QIR) (NI) Order 2003, art 11;  3  art 2;  4  art 10
Transitional arrangements

13060
Transitional arrangements are in place to provide protection for a number of different Housing Benefit claimants who had entitlement to Housing Benefit at a time before their accommodation fell into the existing definition of residential accommodation.  The transitional protection has been omitted from the Housing Benefit regulations and preserved within the SS (RCH, NH & IH) Regs (NI) 20051.
1  SS (RCH, NH & IH) Regs (NI) 2005, regs 10-12

Adult placement or supported lodgings schemes

13061
Residents in private rented accommodation under adult placement or supported lodgings schemes
1.
are placed there by social services authorities
2.
remain in the community but receive a higher level of support and supervision than is possible in normal rented accommodation.
13062
Before 1 April 1993, such establishments were not generally required to register under the Registered Homes Act 1984 and residents had access to Housing Benefit under normal rules.  From 1 April 1993, accommodation provided under adult placement and supported lodgings schemes for fewer than four residents in need of personal care is only required to register if both board and personal care is provided.  If there is any doubt about the registration of accommodation provided under these schemes, liaise with the social services.

13063
People placed under adult placement or supported lodgings schemes in accommodation which

1.
should be registered from 1 April 1993
1.1
are excluded from entitlement to Housing Benefit
1.2
will have actual or potential access to Residential Allowance from Income Support
2.
is not required to register under the Registered Homes Act 1984 (as amended) or are refused registration, have entitlement to Housing Benefit under normal rules1.
1  HB Regs (NI), reg 13(1)(d);  HB (SPC) Regs (NI), reg 13(1)(d)
Supporting People Programme
13064
Supporting People Programme is designed to help anyone who needs support to live in their accommodation.  Supporting people funding is available to help
1.
older people

2.
people with learning difficulties

3.
people with physical disabilities

4.
people fleeing domestic violence

5.
young people leaving care

6.
people having difficulty keeping to the terms of their tenancy.

Supporting people funding is linked to personal circumstances and not to accommodation.  This means that the participant will not lose the support service if they change their address or their landlord.


In general, the participant will be able to access supporting people service as part of
1.
a long term sheltered housing scheme

2.
on a short term basis as part of a resettlement programme

3.
a floating support project to allow participants to stay in their own home.
Royal Charter homes

13065
Some Royal Charter homes, most typically care homes or hostels run by the Salvation Army, were previously exempt from registration as residential homes and residents could claim either Housing Benefit or, subject to a care test, Income Support.  Those in nursing homes were not eligible for Housing Benefit.  Now that the exemption from registration has been revoked, residents of those homes that are registered care homes or independent hospitals have no entitlement to Housing Benefit but are able to claim Income Support or State Pension Credit instead.  Residents of homes or hostels which are not registered as care homes or independent hospitals are eligible for Housing Benefit1.
1  HB Regs (NI), reg 13(1)(d);  HB (SPC) Regs (NI), reg 13(1)(d)

Tied accommodation

13066
If a tenant occupies their home as a consequence of a contract of employment, the decision maker should ensure the terms of that contract do not mean that the claimant is not liable to make payments for the accommodation, for example by placing on the employer a duty to provide rent free accommodation.
13067
This means if a claimant is

1.
required to live somewhere as a condition of their job they are not eligible for Housing Benefit
2.
staying on in tied accommodation after retirement they may be eligible for Housing Benefit1.
1  HB Regs (NI), reg 9(1)(i);  HB (SPC) Regs (NI), reg 9(1)(i)
Calculating eligible rent

13068
Eligible rent is calculated in one of two ways.

‘Old scheme’ rules:  This method applies to those rent allowance cases which have their eligible rent decided under the rules that existed on 1 April 1996.  These rules apply to those who have been receiving benefit continually since that day (subject to permitted breaks in the award and other permitted periods in other accommodation) and those living in “exempt accommodation” who have claimed benefit since.  The eligible rent is determined by the Executive and can be based on the amounts of rent and service charge the person is liable to pay, although these can be restricted.  See HB DMG 13156.

‘New scheme’ rules:  This method applies to those rent allowance cases that do not fall into the above category and have their eligible rent decided under the rules that were introduced from 2 April 1996.  The eligible rent is based on the maximum rent or  assessment procedures.

13069
When calculating eligible rent1 if appropriate, apportion the rent between any joint occupiers and deduct any ineligible charges.
1  HB Regs (NI), reg 13(3);  HB (SPC) Regs (NI), reg 13(3);
(Naghshbandi v LB Camden & Secretary of State for Work and Pensions)
Joint occupiers

13070
For Housing Benefit purposes joint occupiers are two or more people
1.
occupying the same home
2.
who are each separately liable to make payments for their occupation1.
1  HB Regs (NI), reg 13(5);  HB (SPC) Regs (NI), reg 13(5)

13071
The rent for each joint occupier is the proportion of rent each person is responsible for.  The decision maker must decide what the proportion should be.  This will normally be based on an equal division of the rent, but if the decision maker is satisfied this would not adequately reflect the actual division of rent, for example because one of the joint occupiers occupies an unequal share of the accommodation, you may adjust the amount accordingly.

13072
Other factors that should be considered are presence in the dwelling and personal factors, including age, health, family, local connections, lack of control over other tenants failure to pay rent and whether it was appropriate to expect the claimant to seek alternative accommodation1.

1  CH/3376/2002

Hostels

Definition of hostel

13073
“Hostel1” means a building
1.
in which there is provided for persons generally or for a class of persons, domestic accommodation, otherwise than in separate and self-contained premises, and either board or facilities for the preparation of food adequate to the needs of those persons, or both
2.
which is
2.1
managed or owned by a registered housing association
2.2
operated other than on a commercial basis and in respect of which funds are provided wholly or in part by a government department or agency, the Executive or a Health and Social Services Board or Health Service trust or
2.3
managed by a voluntary organisation or charity and provides care, support or supervision with a view to assisting those persons to be rehabilitated or resettled within the community and
3.
which is not
3.1
a residential care home
3.2
a nursing home
3.3
an independent hospital or
3.4
an Abbeyfield Home.
1  HB Regs (NI), reg 2(1);  HB (SPC) Regs (NI), reg 2(1)

13074
Commercial basis would not fall within the legislative definition of a hostel.  This would apply even if the owner called the property a hostel.  Only treat accommodation that comes within the interpretation set out in the regulations as a hostel.

13075
Many hostels get their funds from a variety of sources, including grants from relevant authorities and voluntary organisations as well as residents' charges.  Some services may be provided free, for example, by volunteers.  Always remember the charge made to the resident may not cover the full range of services available within the hostel.

What services are included in the hostel charge?
13076
Housing Benefit should be based only on the items included in the resident's charge.  The decision maker must confirm which services are included in the hostel charge.  If services are provided and funded by a third party and are not included in the resident's charge, do not include them for Housing Benefit.

13077
If, for example, the resident's charge is intended to pay only for accommodation, fuel and eligible service costs, Housing Benefit would be able to meet the full amount of the charge, less deductions for fuel, provided the charge was set

1.
at a reasonable level or
2.
at or below a market rent (excluding any support charges).
13078
Do not deduct from the resident's charge the value of ineligible items funded from other sources.


13079 – 13095

Service charges

13096
Housing Benefit is intended to meet only service charges which a claimant is obliged to pay under the terms of the tenancy, and which are related to the accommodation.
13097
Include service charges1 as part of the eligible rent only when the right to occupy the home depends on their payment (see HB DMG 13028 – Service charges).
1  HB Regs (NI), reg 13(1)(e) & (3) & Sch 1;  HB (SPC) Regs (NI), reg 13(1)(e) & (3) & Sch 1
Definition of service

13098
“Services”1 are defined as 'services performed or facilities (including the use of furniture) provided for, or rights made available to, the occupier of a dwelling1.

1  HB Regs (NI), reg 13(8);  HB (SPC) Regs (NI), reg 13(8)
13099
If a charge is made for a function that is not classed as a service under the definition above, then it cannot be classed as a service charge under Housing Benefit regulations.  Many functions often done by the landlord, such as general management tasks and building insurance, are usually included in the rent, whether or not they are a service to the tenant.

Ineligible service charges

13100
Charges for any service not connected with the provision of adequate accommodation are not eligible for Housing Benefit1.  This includes services which make it possible for the tenant to occupy the accommodation but have no bearing on the adequacy that is the fabric of the accommodation.  The accommodation must be adequate as accommodation in general, not just with regard to the particular tenant.

1  HB Regs (NI), Sch 1;  HB (SPC) Regs (NI), Sch 1
13101
The following service charges1 are not eligible for help
1.
purely personal services such as nursing including assistance at mealtimes or with personal appearance/hygiene or
2.
service charges considered to be part of a claimant’s normal daily expenditure, such as the provision of meals (including the preparation of meals or provision of unprepared food), laundry (other than the provision of premises or equipment to enable a person to do their own laundry), leisure items such as sports facilities (except a children’s play area) or television rental, licence and subscription fees or fuel other than for communal areas
3.
service charges for the cleaning of rooms and windows expect for the cleaning of
3.1
communal areas

3.2
exteriors of windows where neither the claimant nor any member of the household is able to clean them (providing the charge is not met by the Supporting People Programme)

4.
provision of an emergency alarm system

5.
general counseling or other support services

6.
provision of transport

7.
service charges in respect of medical expenses (including the cost of treatment or counselling related to mental disorder, mental handicap, physical disablement or past or present alcohol or drug dependence)

8.
services charges in respect of the acquisition of furniture or household equipment, and the use of such furniture or equipment will become the property of the claimant by virtue of an agreement with the landlord

9.
any charges in respect of services not specified above which are not connected with the provision of adequate accommodation.

1  HB Regs (NI) reg 13(1)(e) & 13(3), Sch 1, para 1;  HB (SPC) Regs (NI), reg 13(1)(e), 13(3), Sch 1, para 1
Service charges other than for fuel

13102
Charges for the following services are eligible

1.
wardens and caretakers – allow the proportion of the charge for the time they are providing eligible accommodation related services other than those eligible under other schemes including the supporting people programme

2.
refuse removal

3.
lifts
4.
radio and television relay

5.
portering

6.
communal telephone charges but not for personal calls

7.
entry phones

8.
cleaning of communal areas

9.
children’s play areas.

This is not a finite list.

Television signal relay

13103
Charges for television signal relay1 which are eligible for Housing Benefit are normally only those which are for installing, upgrading and maintaining equipment for receiving the free to view television channels that are now increasingly accessible through satellite, cable or broadband systems as well as the traditional TV aerial.

1  HB Regs (NI), Sch 1, para 1(a)(iii);  HB (SPC) Regs (NI), Sch 1, para 1(a)(ii)

13104
However, a service charge is not eligible for Housing Benefit if it is for providing equipment such as
1.
a television

2.
an individual satellite dish

3.
satellite decoders

4.
set top boxes or other equipment

5.
television rental fees.
13105
Only those service charges for receiving the ordinary free to view television channels are eligible for Housing Benefit.  If the service charges includes charges for subscription channels as well, that part of the charge will be ineligible for benefit.

13106
A service charge for the relay of free to view television and radio signals within a communal system is eligible for Housing Benefit.  It is up to the landlord, in consultation with tenants, to decide which type of system to install.  Landlords may choose to be responsible for the system themselves or through a leasing arrangement and recover their costs through a service charge.  These charges are eligible for benefit in so far as they bring the broadcast signal into the home through the communal facilities of the building.  A charge that relates to equipment or service access beyond the plug in the wall are the tenant’s responsibility.

13107
When a charge for cable or satellite television services includes receiving both the free to view channels and subscription channels, you will usually need to apportion the charge between its eligible and ineligible components.

13108
As with any eligible service charge when you consider that the charge is excessive by comparison with similar service charges elsewhere, you should make a deduction from the otherwise eligible charge in the normal way, see HB DMG 13126.
Furniture or household equipment

13109
If furniture or household equipment1 is charged for, and will
1.
become the claimant's property, any charges for its acquisition or use are not eligible
2.
not become the claimant's property, charges for the use of the furniture or household equipment are eligible.
1  HB Regs (NI), Sch 1, para 1(b);  HB (SPC) Regs (NI), Sch 1, para 1(b)
Medical expenses, nursing and personal care
13110
All charges for medical expenses, nursing and personal care or counselling are not eligible1.  Personal care relates to the tenant's ability to function physically, socially or emotionally and can include emotional or psychiatric as well as physical care.

1  HB Regs (NI), Sch 1, para 1(d), (e);  HB (SPC) Regs (NI), Sch 1, para 1(d), (e)

13111 – 13122
General counselling and support services

13123
All charges in respect of providing general counselling and support services are not eligible1.

1  HB Regs (NI), Sch 1, para 1(f);  HB (SPC) Regs (NI) Sch 1, para 1(f)

Amount for service charge is specified
13124
If the charge is specified, deduct the whole amount of the charge unless the decision maker considers the charge is unreasonably low for the service provided, in which case they can substitute their own valuation of the cost of providing that service and deduct that amount1.

1  HB Regs (NI), Sch 1, para 3(2);  HB (SPC) Regs (NI), Sch 1, para 3(2)

Unspecified amount for service charges
13125
If the charge is unspecified and the tenancy agreement, rent book or bill gives a total figure for all the rent and services provided, the decision maker must apportion the different elements and deduct ineligible items1.  To apportion ineligible charges, the decision maker must

1.
consider the cost of comparable services and decide what value is fairly attributable to the provision of those services and
2.
deduct the full cost of providing the service.  Even when the claimant does not fully use the service.
1  HB Regs (NI), Sch 1, para 3(1);  HB (SPC) Regs (NI), Sch 1, para 3(1)
Excessive charges for eligible services
13126
If the decision maker decides that a charge for a particular service is an eligible charge, but the payment is excessive for the service provided, deduct from the charge an amount the decision maker considers appropriate to arrive at the correct eligible service charge1.

1  HB Regs (NI), Sch 1, para 4;  HB (SPC) Regs (NI), Sch 1, para 4

13127 – 13143
Service charges for fuel

13144
The general rule is that the full fixed or variable specified charges should be deducted from eligible rent1.  For rent allowance cases only, if the amount of the charge is not specified or otherwise readily identifiable, make a flat-rate deduction.
1  HB Regs (NI), Sch 1, para 5;  HB (SPC) Regs (NI), Sch 1, para 5
13145
The regulations provide for a lower standard rate deduction for fuel where the claimant and any family occupy only one room and the rent includes an unspecified charge for heating, or heating and hot water, or heating and lighting, or heating, hot water and lighting.  In these cases the deduction is half the total of those for heating, hot water and lighting1.  When a charge for cooking is also included in the rent the full standard cooking deduction applies in addition.  The lower deduction applies in any case where the claimant occupies one room only, including cases where the room or other communal areas are shared.  For the definition of communal areas see HB DMG 13152.
1  HB Regs (NI), Sch 1, para 6(3);  HB (SPC) Regs (NI), Sch 1, para 6(3)
13146
There is no definition in Housing Benefit legislation of “one room only”.  However, it is not a reference to the number of rooms occupied solely by the claimant.  So if a claimant has their own room and shared occupation of other rooms the higher rate of deduction will apply.  Also do not count as rooms occupied by the claimant or their family
bathrooms and/or toilets

a shared kitchen.
13147
Details of the amount of any flat rate fuel charge deduction and a statement that it may be varied if further evidence is provided must be shown on the decision notification in all cases1.

1  HB Regs (NI), Sch 10, para 9(c) & para 10;  HB (SPC) Regs (NI), Sch 9, para 9(1)(c) & para 10
Conversion to weekly amounts
13148
The amounts specified for flat-rate deductions are weekly amounts intended to apply for each week of the year, ie 52 or 53 as appropriate.  Where rent is not payable on a weekly basis, or there are rent-free weeks, the Executive should convert the deductions to weekly amounts1
1.
where rent is payable in multiples of a week.  The weekly amount shall be multiplied by the number of weeks in respect of which it is payable or
2.
where rent is payable calendar monthly, multiply by 12 to obtain the annual figure then divide by 52 to obtain a weekly eligible amount
3.
in all other cases, break the eligible rent down to a daily amount and multiply by 7 to obtain a weekly eligible amount.

1  HB Regs (NI), reg 78;  HB (SPC) Regs (NI), reg 59

13149
When the customer is entitled to a rent or rate free period
1.
where rent is payable weekly, or in multiples of a week, be multiplied by 52 or 53 whichever is appropriate, and divided by the number equal to the number of weeks in that 52 or 53 week period in respect of which he is liable to pay rent or
2.
in any other case, be multiplied by 365 or 366, which ever is appropriate, and divided by the number of days in that 365 or 366 day period in respect of which he is liable to pay rent.

13150
Flat-rate deductions may be varied if the claimant produces evidence from which the actual or approximate amount of the fuel charge can be estimated1.

1  HB Regs (NI), Sch 1, para 6(4);  HB (SPC) Regs (NI), Sch 1, para 6(4)
Fuel charges

13151
Reference to a charge for fuel1, includes gas and electricity and also any standing charges or other supply costs.  However, separately identifiable amounts for the provision of a heating system or for heating communal areas should be dealt with under the normal rules for service charges.

1  HB Regs (NI), Sch 1, para 6(1)(b) & para 8;
HB (SPC) Regs (NI), Sch 1,  para 6(1)(b) & para 8
Communal areas
13152
Fuel charges payable for communal areas1, that is areas of access to the accommodation or, in sheltered accommodation, communal rooms, are eligible for Housing Benefit.

1  HB Regs (NI), Sch 1, para 5;  HB (SPC) Regs (NI), Sch 1, para 5
Charges which should be treated as unspecified

13153
In rent allowance cases a fixed charge for any form of fuel should be treated as unspecified and is therefore subject to a flat rate deduction1.

However if the amount of the fuel charge is identifiable the change itself should be deducted.


In cases where the charge is unrealistically low or includes an element for communal areas which cannot readily be separated out, the flat rate deduction should be applied.

1  HB Regs (NI), Sch 1, para 6(1) & (2);  HB (SPC) Regs (NI), Sch 1, para 6(1)(b) & (2)
Maximum rent

13154
A claimant who make a claim for Housing Benefit for the first time or in respect of a new dwelling after 1 April 1996 and who does not live in certain types of supported accommodation is assessed under the “new scheme” rules or “new reg 11”1.

1  HB Regs (NI), reg 14 & Sch 2;  HB (SPC) Regs (NI), reg 14 & Sch 2
13155
In new scheme cases the eligible rent depends on whether the Northern Ireland Housing Executive considers the rent and size of the property to be reasonable.  If unreasonable the same rent restriction rules apply to both “old” and “new scheme” cases.

13156
In the majority of private sector Housing Benefit claims the “eligible rent” is decided in accordance with the maximum rent1 provisions.

1  HB Regs (NI), reg 14 & Sch 2;  HB (SPC) Regs (NI), reg 14 & Sch 2
13157
The information needed to calculate the claimants eligible rent is gathered by the Northern Ireland Housing Executive from the non Housing Benefit private rented sector for the whole of Northern Ireland and stored on the CITRIX database.

Maximum rent – the 50% top up for certain older claims

13158
If a Housing Benefit claimant falls into any of the following categories they must be considered for a 50% top up (calculated as 50% of the amount by which the relevant rent exceeds the local reference rent)1
1.
the claimant was entitled to and in receipt of Housing Benefit on Sunday 5 October 1997 and
2.
they have remained entitled to and in receipt of Housing Benefit since that date (disregard breaks of up to 52 weeks in the case of a welfare to work beneficiary only) and
3.
they have not moved into a new home since that date (regardless of the reasons for the move) and
4.
they have qualified for a top up continuously since that date1.

1  HB Regs (NI), reg 14;  HB (SPC) Regs (NI), reg 14;  HB (CP) Regs (NI), Sch 3, para 8

Excluded Tenancies

13159
If a claimant lives in an excluded tenancy a rent decision should not be made1.


Excluded tenancies include

1.
Tenancies covered by the 52 week rule

2.
registered Housing Association properties except where the rent is unreasonably high or the dwelling is unreasonably large


and a number of other tenancies.

1  HB Regs (NI), reg 15(3)(b), 16(2)(b) & Sch 3;  HB (SPC) Regs (NI), reg 15(3)(b), 16(2)(b) & Sch 3

When a rent decision is appropriate
The 52 week rule

13160
This requires rent decisions to be made on claims when 52 weeks have passed since the last rent decision was made on


1.
the original claim or reward


2.
the previous claim or reward


3.
a claim or reward for a previous tenant.


If it has been less than 52 weeks since a rent determination has been made when a claim for Housing Benefit from a new or existing tenant or a change of address from a new or existing tenant or a change of address from an existing award is made

1.
the Executive must use the same rent determination, providing the terms of the tenancy are the same and

2.
that determination remains valid until the end of the 52 week exclusion period.

When the 52 week rule does not apply
13161
During the 52 week exclusion period a new rent decision can be made in the following circumstances

1.
there is a change relating to a rent allowance or
2.
a new claim is received from a young individual and the previous determination was not on a single room rent.
Registered Housing Associations

13162
Rent decisions are only needed on properties belonging to registered Housing Associations when

1.
the accommodation is larger than is reasonably needed by the claimant and others who may occupy the accommodation including those who pay rent to the claimant

2.
the rent is unreasonably high1.  See HB DMG 13170.
1  HB Regs (NI), Sch 3, para 3;  HB (SPC) Regs (NI), Sch 3, para 3

Other excluded tenancies

13163
Other excluded tenancies include

1.
controlled tenancies within the meaning of Article 40(4) (see HB DMG 13180 et seq) of the Private Tenancies (NI) Order 2006

2.
properties which were previously owned by the Northern Ireland Housing Executive and have been transferred to and are now owned by another landlord.  The exclusion ceases to apply

2.1
if there is an increase in rent since the transfer and
2.2
you consider that the rent for the dwelling is unreasonably high or
2.3
you consider that the dwelling is larger than is reasonably required by the tenant and others who occupy the dwelling, including non dependants of the claimant or someone paying rent to the claimant.
Old scheme cases

13164
This section of the guidance refers to the “old scheme” or “old reg 11 cases” and the legislation for this is located in the Housing Benefit (Consequential Provisions) Regulations (NI) 2006, Schedule 3 paragraphs 4 and 5.  As such these paragraphs modify regulations 13 and 14 of the Housing Benefit Regulations (NI) for “old scheme cases” only.

13165
A Housing Benefit claimant falls within the old scheme if he or she

1.
is personally an “exempt claimant” or
2.
has had exemption transferred to him or her or
3.
is claiming Housing Benefit in respect of exempt accommodation.


Otherwise they fall within the “new scheme”.
Exempt claimants

13166
A claimant is an exempt claimant (that is to say, is exempt from the new scheme rules and falls within the old scheme) if
1.
they were entitled to Housing Benefit on Monday 1 April 1996 and
2.
they have remained entitled to and in receipt of Housing Benefit continuously since that date (disregarding breaks of up to 52 weeks if either the claimant or his partner is a welfare to work beneficiary or 4 weeks in all other cases) with any reclaims being for the same accommodation
3.
they have not moved home since that date, or has moved only because fire, flood, explosion or natural catastrophe has made his former home uninhabitable.
Transferring exemption
13167
Exemption can be transferred from one claimant to either their partner or a member of their household in one of three ways.
1.
If an exempt claimant dies then their exemption can be passed on to their partner or any member of their household.

2.
If an exempt claimant leaves the home then their exemption can pass on to their partner.

3.
If an exempt claimant is detained in custody pending sentence upon conviction or under a sentence imposed by the court (and they are not entitled to Housing Benefit for that reason) then their exemption can be transferred to their partner.

13168
Additionally at the date of their death, departure or detention
1.
The claimant must either be in receipt of Housing Benefit or within 4 or 52 weeks of being in receipt depending on whether they or their partner are a welfare to work beneficiary.

2.
Their partner or a member of their household (if appropriate) must occupy or be treated as occupying the dwelling as their home.

3.
Their claim for Housing Benefit must be made, or awarded to fall within 4 weeks of that date.

4.
Their claim is then treated as having been made on that date.

13169
Then the partner or member of the household continues to be exempt for as long as they

1.
Continue to be entitled to and in receipt of Housing Benefit (disregarding breaks of up to 4 weeks, or 52 weeks in the case of a welfare to work beneficiary).

2.
Continue to occupy that dwelling as their home.  Except when fire, flood, explosion or natural catastrophe makes that home uninhabitable.


There is no limit to the number of times exemption can be transferred.
Exempt accommodation

13170
Any claimants in exempt accommodation fall within the old scheme no matter when their claim for Housing Benefit is made.  Exempt accommodation is defined in legislation as “accommodation which is provided by a housing association, registered charity or voluntary organisation where that body or person acting on its behalf also provides the claimant with care, support or supervision”.
What are care, support and supervision?

13171
There is no definition of care, support or supervision in the regulations.  Therefore we need to apply common sense and to look at the dictionary definitions of the words.


Care – “to look after someone or something especially someone who is young, old or ill”.


Support – “to help someone emotionally or in a practical way”.


Supervision – “to watch a person or activity to make certain that everything is done correctly, safely etc: make certain they behave correctly and are safe”.


Firstly, it is apparent from Commissioners decisions that the people to whom care, support and supervision are being provided must have a particular set of needs, in other words they require this extra attention.  It is not enough that a landlord simply chooses to provide care, support and supervision to people who don’t need it, in order to have his accommodation classed as exempt.

Also, it would appear that the regulations are envisaging something considerably more than simply the normal landlord/tenant supervision.  In order to satisfy the definition of exempt accommodation the care, support and supervision supplied by the landlord must be more than a minimal amount.  This has become known as the “De Minimus test”.

1  CH/3811/2006, CH/1289/2007, CH/423/2006

Is it being provided by or on behalf of the landlord?

13172
If care, support and supervision are being provided by the landlord there should be a contractual agreement between the landlord and the tenants including this fact.  Then the employees of the landlord must actually provide the care, support and supervision.  This would normally feature in their job descriptions.

If however it is being provided on behalf of the landlord, there must again be a contractual agreement between the landlord and tenants which would include the care, support and supervision and there must be a genuine contract between the landlord and the support provider where the landlord actually pays the support provider for providing care, support and supervision to the tenants.  If the support provider receives most of its payments from elsewhere, such as Supporting People or direct from the tenants then the services are not being provided “on behalf” of the landlord.
Restricting the rent in exempt accommodation

13173
Rent in exempt accommodation can be restricted if it is appropriate to do so.

Restricting the service charge element

13174
Services are only eligible for Housing Benefit if they are “connected with the provision of adequate accommodation”.  Once you have established that a service charge is eligible you have to decide if it is “excessive” in relation to the services being provided to the claimant or his family, having regard to the cost of comparable services.  If the charge is not excessive then no restriction should be applied1.
1  HB Regs (NI), Sch 1;  HB (SPC) Regs (NI), Sch 1;  CH/0137/2004

Restrictions on unreasonable payments
13175
It is appropriate to restrict the rent in any accommodation including exempt accommodation if the decision maker decided that the accommodation is larger than is reasonably required by the claimant’s household.  Before making this decision the decision maker should have regard to suitable alternative accommodation occupied by or suitable for occupation by a household of the same size.
13176
The decision maker should also consider whether the claimant’s rent or rates are unreasonably high by comparison with the rent and rates payable in respect of suitable1 alternative accommodation elsewhere.  The question should not be whether the rent has been restricted to a reasonable level but whether the full rent is unreasonably higher than rents for comparable properties1.
1  Malcolm v Tweeddale District HBRB [1994], CH/1992/2002, CH/1993/2002;
HB Regs (NI), reg 14;  HB (SPC) Regs (NI), reg 14 (as modified for old scheme cases);
HB Regs (NI), Sch 3, para 3 & HB (SPC) Regs (NI), Sch 3, para 3
13177
These restrictions apply to the following people

1.
the claimant

2.
any member of his family1
3.
if the claimant is a member of a polygamous marriage, any partners of his and any child or young person for whom he or one of his partners are responsible for and who is a member of the same household

4.
any relative of the claimant or his partner who occupies the same dwelling as the claimant, whether or not they reside with him.  This only applies to a relative who has no separate right of occupation of the dwelling which would enable him to continue to occupy it even if the claimant ceased his occupation of it.

1  HB Regs (NI), reg 14(10);  HB (SPC) Regs (NI), reg 14(10) (as modified for old scheme cases)

13178
However there are a few exceptions.  If anyone in the above list is

1.
aged 60 or over

2.
incapable for work for the purposes of one or more provisions of that Act1
3.
is treated as capable of work in accordance with regulations made under section 167E of the Act

4.
is a member of the same household as a child or young person for whom he or his partner is responsible.


Then the rent should not be restricted.

Suitable alternative accommodation

13179
When looking for suitable alternative accommodation the decision maker needs to identify accommodation with broadly comparable services and a similar security of tenure1.
1  HB Regs (NI), reg 14(9);  HB (SPC) Regs (NI), reg 14(9) (as modified for old scheme cases)

13180
The more accommodation the decision maker can identify as “suitable alternative accommodation” the better the chances that they can decide that accommodation is available.  They need to be able to point to a “pool” of suitable alternative accommodation that is generally available and it is up to the claimant to show (with some supporting evidence) that the pool is not available to them1.

1  Wigston DC ex p Dickman [1995]

13181
Before deciding that alternative  accommodation is suitable for a particular claimant the decision maker must consider the effects the move would have on

1.
the claimant’s prospects of retaining his employment and
2.
the education of any child or young person that the claimant or his partner are responsible for, if such a move were to result in a change of school1.

1  HB (SPC) Regs (NI), reg 14(9) (as modified for old scheme cases)

13182
In one case R v Kensington and Chelsea ex p Shiekh [1997] the review board decided that even if someone was forced to move to the other side of London, travel arrangements could be made to enable the child to remain at her school.  Although the Judge described this as “not very sensible” he decided that sufficient consideration had been given of a move on a child.

Protected groups

13183
A claimant is protected from restrictions if

1.
any of the occupiers of their home has died within the last 12 months (including occupiers who are temporarily absent from the home) and
2.
the claimant has not moved since the date of that death.


This protection lasts for 12 months from the date of that death.  If the claimant was on Housing Benefit at the date of the death, their eligible rent must not be reduced to below whatever it was immediately before the date1.

1  HB Regs (NI), reg 14(5);  HB (SPC) Regs (NI), reg 14(5) (as modified for old scheme cases)

13184
Also

1.
if they or any of the occupiers of their home could afford the financial commitments1 when the liability could be entered into (no matter how long ago that was) and
2.
the claimant has not received Housing Benefit for any period in the 52 weeks prior to their current claim.

1  HB Regs (NI), reg 14(7);  HB (SPC) Regs (NI), reg 14(7) (as modified for old scheme cases)


This protection lasts for the first 13 weeks of their Housing Benefit claim.


During these “protected” weeks the claimant’s Housing Benefit is worked out by taking any ineligible service charges away from their actual rent, the resulting eligible rent can not be restricted in any way.
Rent controlled tenancies
13185
Rent controlled tenancies are private tenancies which are either
1.
protected or statutory tenancies (formerly known as restricted and regulated tenancies under the Rent (NI) Order 1978) or
2.
any private tenancy which began after 1 April 2007 and which does not meet the fitness standard, having been inspected by the district council or
3.
any private tenancy which began after 1 April 2007 where a notice of unfitness has been issued by the district council or where a repairs notice has been issued by the Executive.

What are protected or statutory tenancies?
13186
The key features of a protected or statutory tenancy are

1.
The property was built or converted for letting before 1956.

2.
The property was let as a private tenancy in 1978.

3.
The tenancy began before 1 April 2007.

13187
However even if it fulfils the above criteria it will usually not be a protected or statutory tenancy if

1.
the NAV (rateable value) was over £140 and the landlord obtained vacant possession at any time after 1978
2.
the tenancy was let with a large amount of land before 1978

3.
the property was let fully furnished to a new tenant after 1978.

The Private Tenancies (NI) Order 2006

13188
The Private Tenancies (NI) Order 2006 has replaced all aspects of private sector rent control previously contained in the 1978 Rent Order.  Under the new system landlords are obliged to apply for a fitness inspection unless the property is exempt: failure to do so is a criminal offence.  Properties are exempt if they fall into any of the following categories

1.
property was built after 1945

2.
property had a regulated rent certificate issued within the past 10 years (information held by district councils)

3.
property had either a house in multiple occupancy or Renovation Grant paid by the Executive within the past 10 years

4.
property is currently a registered house in multiple occupancy.


There is no rent control where a new tenancy began after 1 April 2007 and the property is fit for human habitation.  The only new rent control is in relation to new tenancies of unfit properties.  This is being applied to ensure that landlords are aware of the need to keep their properties fit for habitation.  Once a property is made fit the landlord is freed from rent control (provided it is not a protected or statutory tenancy).

The Rent Officer

13189
The Rent Officer for Northern Ireland is responsible for

1.
determining the status of tenancies, ie deciding whether or not a tenancy is a protected or statutory tenancy or subject to rent control

2.
determining an appropriate level of rent for any tenancy which is subject to rent control

3.
maintaining the public register of controlled rents

4.
advising the Department on the amount of any rent increase to be applied to rent controlled tenancies

5.
referring appeals to rent assessment committees.
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