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Chapter 14 – Income – Employed earners
Introduction

14001
This Chapter gives guidance on the assessment of income from earnings and describes how the earnings of employed people are treated.


14002 – 14007
Income of child or young person

14008
For Housing Benefit purposes the income of a child or young person shall not be treated as the income of the claimant1.

1  HB Regs (NI), reg 22(3);  HB (SPC) Regs (NI), reg 21(3)


14009 – 14019

Income of claimant and partner

14020
The decision maker should calculate the income (including earnings) of

1. the claimant and
2. any partner of the claimant


in the same way1.  The income should then be treated as the income of the claimant.

1  HB Regs (NI), reg 22(1);  HB (SPC) Regs (NI), reg 21(1)

Polygamous marriages

14021
If a claimant or partner is married polygamously (see HB DMG 9088) to two or more members of the same household, the income of each of the members should be treated as the claimant’s income and should be calculated in the same way1.

1  HB Regs (NI), reg 22(2);  HB (SPC) Regs (NI), reg 21(2)

Rounding of fractions

14022
Where the calculation of income results in a fraction of a penny, the amount should be rounded to a penny, either up or down, whichever is to the claimant’s advantage1.


Note:  If more than one calculation is involved in deciding the amount of the claimant’s earnings, any fraction resulting from each calculation should be rounded to the claimant’s advantage.

1  HB Regs (NI), reg 78(8);  HB (SPC) Regs (NI), reg 59(7)


14023 – 14029
Effect on income of changes in tax, national insurance contributions etc

14030
The decision maker has the discretion to disregard changes in income for up to 30 benefit weeks if they arise from legislative changes, such as those announced in the Budget Statement1, which affect the

1. basic rate, or other rates, of income tax

2.
amount of any personal tax relief, that is changes in tax thresholds
3.
rates of

3.1
national insurance contributions
3.2
lower and upper earnings limits, that is the amount of gross earnings between which national insurance contributions are deductible or
3.3
the lower or upper profit limits or the small earnings exception, for the self-employed

4.
amount of income tax payable due to an increase in the rate of

4.1
state Retirement Pension, or any of the additions to it such as Dependant’s Addition or Graduated Pension
5.
maximum rate of Child Tax Credit or Working Tax Credit.

1  HB Regs (NI), reg 31;  HB (SPC) Regs (NI), reg 32

14031
Although these changes become effective from 6 April, they may not be reflected in a claimant’s actual income until later, although backdated to April.
14032
The decision maker has discretion to ignore any such changes for up to 30 benefit weeks from, in this case, the benefit week following 6 April.  The date from which the disregard starts is the effective date of the legislation bringing the change into effect.  This provision is intended to give the decision maker time to gather the new information they need about a claimant’s income and to re-calculate their benefit.

14033
Depending on the legislative change, a claimant’s net income could reduce or increase, and therefore increase or reduce their Housing Benefit if the change were taken into account immediately.
14034
If the decision maker decides to apply this discretion, it does not mean that Housing Benefit has been over/underpaid.  Entitlement has been correctly assessed according to the treatment of income rules.  So when the change is taken into account, there is no question of having to adjust retrospectively the benefit awarded up until that date.


14035 – 14039

Calculating income on a weekly basis
14040
A claimant’s income should be calculated on a weekly basis1.  This is done by estimating the amount that is likely to be the claimant’s average weekly income over the award period2, including any

1. capital treated as income3
2. assumed income from capital and
3. income from a capital asset

4. but deducting any allowable child care charges4.
1  HB Regs (NI), reg 24(1);  HB (SPC) Regs (NI), reg 28(1);  2  HB Regs (NI), reg 24(1)(a);
HB (SPC) Regs (NI), reg 28(1)(a);  3  HB Regs (NI), reg 24(1)(b);  HB (SPC) Regs (NI), reg 28(1)(b);
4  HB Regs (NI), reg 24(1)(c);  HB (SPC) Regs (NI), reg 28(1)(c)

14041
If a claimant receives a payment of earnings or other income for

1. one week or less1, the weekly amount is the amount of that payment.  For example, if a claimant with a part-time job works and is paid for two days each week, the weekly amount is the amount of that payment

2. one month2, the weekly amount is calculated by multiplying the payment received by 12 and dividing the product by 52

3. three months3 (for pensioners only), the amount to be included in the weekly income is calculated by multiplying the payment received by four and dividing the product by 52

4. a year4 (for pensioners only), the amount to be included in the weekly income is calculated by dividing the amount of payment by 52

5. any other period5, the average weekly income is calculated by multiplying the amount of payment received by seven and dividing product by the number of days in the period in respect of which it is made.
1  HB Regs (NI), reg 30(1)(a);  HB (SPC) Regs (NI), reg 31(1)(a);  2  HB Regs (NI), reg 30(1)(b)(i);
HB (SPC) Regs (NI), reg 31(1)(b)(ii);  3  reg 31(1)(b)(ii);  4  reg 31(1)(b)(iii);
5  HB Regs (NI), reg 30(1)(b)(ii);  HB (SPC) Regs (NI), reg 31(1)(b)(iv)


Example


After allowable expenses, net earnings are £5,000.


Amount [£5000] x 7 = £35,000.


Payment is in respect of 40 weeks, that is 280 days.


Average weekly earnings to be taken into account is


Amount [£35,000] ÷ number of days in period [280] = £125.


14042 – 14049

Employed earners
Meaning of employed earner

14050
The term employed earner means1 a person who is gainfully employed in Northern Ireland or the Republic of Ireland either under a contract of service or in an office (including elective office) with general earnings2 and also includes a person who is in receipt of a payment which is payable under any statute of the Parliament of the United Kingdom extending solely to Great Britain and which corresponds to Statutory Sick Pay or Statutory Maternity Pay.

1  HB Regs (NI), reg 2(1);  HB (SPC) Regs (NI), reg 2(1);  SS C&B (NI) Act 92, sec 2(1)(a);
2  Income Tax (Earnings & Pensions) Act 2003, sec 7(3)
Meaning of earnings

14051
For an employed earner, “earnings”1 mean in the case of employment as an employed earner, any remuneration or profit derived from that employment and includes

1. any bonus or commission

2. any payment in lieu of remuneration except any periodic sum paid to a claimant on an account of the termination of his employment by reason of redundancy

3. any payment in lieu of notice (or any lump sum payment intended as compensation for the loss of employment but only in so far as it represents loss of income for working age claimants only)

4. any holiday pay (except any payable more than 4 weeks after termination or interruption of the employment for working age claimants only)

5. any payment by way of a retainer

6.
any payment made by the claimant’s employer in respect of expenses not wholly, exclusively and necessarily incurred in the performance of the duties of the employment, including any payment made by the claimant’s employer in respect of

6.1
travelling expenses incurred by the claimant between his home and place of employment

6.2
expenses incurred by the claimant under arrangements made for the care of the member of his family owing to the claimant’s absence

7.
any statutory guarantee payments and payments made when a person has been suspended on medical or maternity grounds (working age only)

8.
Industrial Relations awards2 ie award of compensation (for working age claimants only)

9.
certain sums to be treated as earnings for social security purposes3 (for working age claimants only)
10.
any Statutory Sick Pay, Statutory Maternity Pay, Statutory Paternity Pay or Statutory Adoption Pay, or a corresponding payment under certain legislation
11.
any payments made under legislation or scheme in the Republic of Ireland which is similar to any of the income in 7. to 10. for working age claimants, or in 9. for pensioners

12.
any employer’s sick pay or maternity pay and in the case of working age claimants only, paternity or adoption pay

13.
any payment made by a non-cash voucher that has been taken into account as earnings for the purposes of working out the amount of social security contributions to deduct4.

1  HB Regs (NI), reg 32(1);  HB (SPC) Regs (NI), reg 33(1);
2  ER (NI) Order 96, art 60, 66, 96, 100, 102, 146(4) & 151(3)(a);
3  SS C&B (NI) Act 92, sec 112;  4  SS (Contributions) Regs 2001, Sch 3, Part V

Payments excluded from the meaning of earnings

14052
Earnings do not include1
1. any payment in kind (but not a non-cash voucher as referred to in 13. above)

2. any payment in respect of expenses wholly, exclusively and necessarily incurred in the performance of the duties of the employment

3. any occupational pension

4. any payment in respect of expenses arising from participating in a service user group

5. any payment of compensation made by an employment tribunal in respect of unfair dismissal or unlawful discrimination (for pension age claimants only).

1  HB Regs (NI), reg 32(2);  HB (SPC) Regs (NI), reg 33(2)

Meaning of derived from

14053
The words “derived from” mean having their origins in1.  Payments made for a past or present employment should be treated as earnings, unless they are excluded under HB DMG 14071.

1  R(SB) 21/86

Meaning of gross earnings

14054
Gross earnings means the amount of earnings

1. after the deduction of expenses wholly, exclusively and necessarily incurred in the performance of the employment1 but

2.
before any authorised deductions are made by the employer.  These may include

2.1
income tax

2.2
pension contributions

2.3
social security contributions (sometimes called national insurance contributions)

2.4
trade union subscriptions

2.5
payments under a court order

2.6
recovery of any debt

2.7
recovery of wages overpaid.

1  R(IS) 16/93


14055 – 14061

Establishing average weekly earnings of employed earners – working age claimants
W14062
Where the claimant’s earnings have not fluctuated1 the earnings are averaged over

1. the 5 weeks if the claimant is paid weekly or
2. the two months if the claimant is paid monthly, in either case over the period preceding the benefit week in which the claim is made or treated as made.
1  HB Regs (NI), reg 26(1)(a)

W14063
Where the claimant’s earnings fluctuate1, they should be averaged over some other period to produce a more accurate estimate of what would be the claimant’s earnings.  The period chosen must precede the benefit week in which the claim is made or treated as made.

1  HB Regs (NI), reg 26(1)(b)

W14064
If the claimant has not been in employment for long enough to assess their earnings based on HB DMG W14062 - W14063, but they have received some earnings which are likely to represent their average weekly earnings, those earnings should be used to estimate average weekly earnings1.

1  HB Regs (NI), reg 26(2)(a)

W14065
In any other case the claimant should provide the relevant authority with an estimate from their employer of likely weekly earnings over an appropriate period1.

1  HB Regs (NI), reg 26(2)(b)

W14066
Where the amount of the claimant’s earnings changes during an award the relevant authority should estimate average weekly earnings by reference to their likely earnings from the employment over an appropriate period, but not exceeding 52 weeks1.

1  HB Regs (NI), reg 26(3)

Establishing average weekly earnings of employed earnings – pensioners

P14067
Where the claimant works the same hours each week and their income does not fluctuate the earnings are averaged as in HB DMG 140411.

1  HB (SPC) Regs (NI), reg 31(1)

P14068
Where the claimant’s regular pattern of work varies ie they do not do the same number of hours every week, and there is a recognised cycle of work, average their weekly income over that cycle.  Any periods when the claimant does not do any work should be included if they are part of their normal cycle of work1.
1  HB (SPC) Regs (NI), reg 31(2)(a) & (b)(ii)

P14069
Where the claimant’s pattern of work varies, and there is no recognisable cycle of work, or the amount of their income fluctuates, then average the weekly income using
1. the last two payments if those payments are one month or more apart1
2. the last four payments if the last two payments are less than one month apart2
3. any other means which will allow the decision maker to more accurately reflect the claimant’s earnings3.


Note:  Payments here mean the last payments before the claim was made or treated as made, or if there is a subsequent supersession the last payments before the date of the supersession4.
1  HB (SPC) Regs (NI), reg 31(2)(b)(ii)(aa);  2  reg 31(2)(b)(ii)(bb);  3  reg 31(2)(b)(ii)(cc);  4  reg 31(3)


Example


The claimant works two weeks on and one week off.  In the two weeks he actually works he receives earnings of £80.00 a week.  In the third week, he receives a retainer of £20.00.  The decision maker determines that the earnings should be averaged over a period of three weeks because that is the period of the recognisable cycle of work.

14070 – 14077

Calculation of net earnings

Deductions from gross earnings

14078
When collecting information on earnings, it is not enough to simply ask for details of net earnings or take home pay.  For each week/month of the relevant period the decision maker should ask for the

1. gross income

2. income tax deducted

3. primary Class 1 national insurance contributions deducted

4. occupational pension or personal pension contributions made by the employee

5. sums deducted from Statutory Sick/Maternity/Paternity/Adoption Pay in Great Britain which correspond to Class 1 national insurance contributions, where appropriate1.
1  HB Regs (NI), reg 33(3);  HB (SPC) Regs (NI), reg 34(2)

14079
Occupational pension schemes1 are arrangements by which an employer provides benefits for employees based on service.  The benefits may be provided by the employer or through a pension provider.  Benefits are

1. normally in the form of a pension, all or part of which may be taken as a lump sum

2. payable on death or retirement.

1  Pension Schemes (NI) Act 1993, sec 1;  SS A (NI) Act 92, sec 167

14080
Personal pension schemes1 are arrangements between employees, or self employed earners and pension providers such as insurance companies.  They provide benefits independently of any employer (although an employer may still make contributions to such a scheme).  Benefits are payable as annuities which may provide lump sum and pension payments payable on death or retirement.
1  Pension Schemes (NI) Act 1993, sec 1;  SS A (NI) Act 92, sec 167
14081
Where the claimant’s gross earnings are estimated1, notional amounts for

1. income tax payable (using the starting rate and basic rate of tax as appropriate, less only the personal allowance for a person aged under 65, whatever the claimant’s actual circumstances)

2. primary Class 1 national insurance contributions

3. half of any sum paid by the claimant towards an occupational or personal pension scheme


must be deducted from those estimated earnings (on a pro-rata basis for point 1. if the assessment period is less than a year).

1  HB Regs (NI), reg 33(6);  HB (SPC) Regs (NI), reg 34(5)

14082
Where the claimant is an employed earner in the Republic of Ireland the amounts to be deducted after income tax and primary Class 1 national insurance contributions will be such amounts as, in the opinion of the appropriate authority would have been deducted had the claimant been employed in Northern Ireland1.
1  HB Regs (NI), reg 33(7);  HB (SPC) Regs (NI), reg 34(6)

14083
After the net weekly amounts are calculated, apply the appropriate earnings disregards (see HB DMG 14160 et seq).  Average the resulting weekly amounts over the relevant period to arrive at net weekly earnings.
Expenses not reimbursed by the employer
14084
An expense that is not repaid to an employee by the employer should be deducted from earnings if it is incurred in the performance of the duties of the employment and is wholly, exclusively and necessarily incurred1.

1  R(IS) 16/93
14085
Examples of expenses for which deductions may be made under HB DMG 14084 are

1. equipment, tools and stationery

2. overalls and specialist clothing

3. telephone calls made entirely for work purposes

4. travelling costs between different work places and any accommodation costs involved.

14086
The expense must be incurred in direct connection with the employer’s trade or business1.  If there is some element of private use, for example telephone bills, that part of the bill for business use should be allowed.  Any decision by Her Majesty’s Revenue and Customs on the apportionment of expenses may be taken into account as evidence.  If there is no doubt, that decision can normally be followed2.
1  Davies v Gwaun Cae Gurwen Colliery (1924) 2K8 651;
Borley v Ockended (1925) 2K8 325;  2  R(IS) 16/93

14087
An expense that is in the employee’s own interest or benefit, or which merely enables the employee to go to work, would not satisfy the test in HB DMG 14084.  Child minding expenses and the cost of travel to a single place of work, are examples of expenses that would not satisfy the test.

1  R(FC) 1/90

14088
See HB DMG 14115 or HB DMG 14119 et seq if the claimant or partner is a Justice of the Peace or a District Councillor.  See HB DMG 14131 for more guidance on the general question of expenses.

14089

Treatment of particular kinds of payments from employment

Introduction

14090
The law1 gives some examples of what earnings can include (see HB DMG 14051), but there are other payments that count as earnings.  Guidance on other types of earnings paid during a period of employment is in HB DMG 14091 - 14151.

1  HB Regs (NI), reg 32(1);  HB (SPC) Regs (NI), reg 33(1)
Accommodation provided by the employer

14091
The value of free accommodation provided by an employer, for example to a housekeeper or caretaker, should be ignored.  For working age claimants only, where no other payment is made to the employee, or any payment being made seems too low, the decision maker should consider whether to treat the claimant as having earnings or greater earnings (see HB DMG W14260 et seq).

Actors and entertainers

14092
Decision makers must consider claims from actors and other entertainers in the same way as any other claimants.  Each case must be decided on its own merits.  The decision maker should decide whether a claimant’s earnings are from employment as a self-employed earner or employment as an employed earner.

14093
In general, because of the nature of an actor’s or entertainer’s employment, the decision maker may find that their earnings are from employment as a self-employed earner.  However, it is possible for an entertainer whose general pattern of employment is that of a self-employed earner, to have periods of employment as an employed earner at the same time as his overall self-employment.

14094
The fact that an actor or entertainer has periods of employment during which class 1 national insurance contributions are payable is not conclusive when deciding whether that employment is as an employed earner.  It is for the decision maker deciding the claim for Housing Benefit to decide whether earnings are from employment as an employed earner or from self-employment.  Where an entertainer whose general pattern of employment is that of a self-employed earner contends that certain engagements were as an employed earner and that class 1 contributions were paid it will be for the decision maker to decide whether the claimant was employed under a contract of service or otherwise.


Example 1


Laura is an actress.  Her acting engagements are sporadic, and she is not currently working.  She continues to look for work and remains on her agent’s books.  She has been booked for some future engagements, but nothing substantial, and has not worked for several weeks.  She says that she could find more substantial acting work at any time, that being the nature of the work.  In the year prior to the current claim, the claimant has had a number of engagements in advertising and the theatre as well as three separate, short term, engagements with the BBC to appear in three separate dramatic productions.  Her most substantial earnings were derived from these engagements with the BBC.  She states that she was actually employed by the BBC under a contract of service and says that the fact that she paid class 1 contributions supports this contention.  As such she argues that her earnings from the BBC should not be included when working out her earnings from self-employment.  The decision maker

1. decides that the claimant is gainfully employed as a self-employed earner (see Chapter 15)

2. considers the terms under which the claimant was engaged by the BBC and decides that as she was engaged to perform a specific role on particular occasions for a fixed fee, she was employed under a contract for services and as such the earnings fell to be taken into account with her other earnings from self-employment

3. decides that the sporadic nature of the employment is the normal pattern of the business and calculates her average weekly earnings over the preceding year.


Example 2


Craig is a dancer.  He is unable to work due to a broken ankle.  He states that he is usually self-employed, carrying out one-off engagements in the theatre.  However, unusually, he was engaged by a dance company for a fixed 26 weeks period during the previous year.  He contends that during this period he was engaged as an employed earner, employed under a contract of service, and paid class 1 contributions.


The decision maker decides that Craig’s employment with the dance company was under a contract of service for the 26 weeks when he was engaged by the dance company, and as such the earnings from that employment are not included in the calculation of the claimant’s earnings as a self-employed earner.
Royalties, copyright payments and public lending right payments – working age claimants
W14095
Any fees in the form of royalties, copyright payments and public lending right payments (ie payments made to authors in respect of their books lent out to the public by local libraries in the UK)2 should be treated as self employed earnings (see HB DMG Chapter 15).
1  HB Regs (NI), reg 34(3);  2  Public Lending Rights Scheme 1982

Royalties, copyright payments and public lending right payments – pensioners

P14096
Any fees or royalties, copyright payments and public lending right payments1 (ie payments made to authors in respect of their books lent out to the public by local libraries in the UK)2 even when made on an occasional basis, should be treated as if the amount was paid in respect of a year3.
1  HB (SPC) Regs (NI), reg 31(5);  2  Public Lending Rights Scheme 1982;
3  HB (SPC) Regs (NI), reg 31(4)

P14097
If a person receives more than one payment in any year, each payment should be treated as if it were made for a year.


Example


Judith receives two payments, one for £2,000 in November 2007 and a further one for £3,000 in April 2008.  The first payment received in November 2007 is taken into account for a year and the second payment, received in April 2008 is also taken into account for a year.  This means that for the period

1. November 2007 to March 2008 only the first payment is taken into account

2. April 2008 to October 2008 both payments are taken into account

3. November 2008 to March 2009 only the second payment is taken into account.

British Shipping Federation established benefit

14098
Payments may be made from an employer’s financial pool to merchant seamen who are unemployed between periods at sea.  This is known as ‘pool pay’.  Such payments should be treated as earnings1.

1  HB Regs (NI), reg 32(1);  HB (SPC) Regs (NI), reg 33(1)


14099

Directors of limited companies

14100
A limited company, of whatever size, is separate from its employees and shareholders1.  This means that the profits of the company do not belong to the directors.  A director of a limited company is an office holder in the company, and is an employed earner.
1  R(SB) 57/83

Establishing a director’s income

14101
The income of a director can include

1. payments for services as a director or any other employment with the company

2. share dividend
3. debenture interest.

Payments as a director or other employee

14102
Directors have no legal right to receive payment for their services as a director, but can still be voted payment.  Or they may be entitled to payments under the company’s Articles of Association.  Any payments voted to a director or to which they are so entitled should be taken into account as earnings.

14103
A director may also be employed by the company for another reason, for example as a sales manager.  Such a person has a contract of employment with the company and is entitled to a salary.  Any salary should be taken into account as earnings.
14104
If a director in a small company does no other work in it, the services provided will be limited and the amount of payment expected will be small.  If the director also does other work in the company, then more payment will be expected.

14105
Many small companies operate with only two directors, for example the claimant and partner.  Such companies normally obtain contracts and pay employees a salary for work done.  Any earnings paid to the claimant will usually be for work done as an employee of the company.

14106
Directors may leave earnings that they are entitled to in a company bank account.  If the director is free to draw on the account at any time, the money is actual income.  It should be taken into account as actual earnings.  If it is not paid to the director, or the director cannot draw it out of the account, it is a debt due which should be ignored for Housing Benefit purposes.

W14107
For working age claimants only, if a director of a small company is not voted any payment, the decision maker should consider whether the director should be treated as having earnings (see HB DMG W14260 et seq).  In doing so, the decision maker should consider whether the company can afford to pay the director.

Share dividend – working age claimants

W14108
Share dividend is income from capital and should be treated as capital1.

1  HB Regs (NI), reg 43(4)

Debenture interest – working age claimants

W14109
Directors may have debentures in a company.  Debentures are a type of loan capital.  Debenture holders are entitled to a fixed rate of interest.  The interest is payable whether the company makes a profit or not.  If a director has made a loan to a company, the interest payments should be treated as capital1.  If any of the loan itself is repaid, the amount repaid is a repayment of capital.

1  HB Regs (NI), reg 43(4)

Bonus or commission
14110
Payments of bonus or commission should be treated as earnings1.

1  HB Regs (NI), reg 32(1)(a);  HB (SPC) Regs (NI), reg 33(1)(a)
Holiday pay – working age claimants
W14111
Any holiday pay that is payable within 4 weeks of the date employment ended, or was interrupted, should be treated as earnings1.  If it is payable more than 4 weeks after the employment has ended, or been interrupted, it should be treated as capital2.

1  HB Regs (NI), reg 32(1)(d);  2  HB Regs (NI), reg 43(3)
Holiday pay – pensioners

P14112
Any holiday pay from employment which

1. is ongoing at the time Housing Benefit is claimed or
2. which began during the Housing Benefit claim


should be treated as earnings1.

1  HB (SPC) Regs (NI), reg 33(1)(d)

P14113
However any holiday pay from employment which ended before the first day of Housing Benefit entitlement is disregarded1.

1  HB (SPC) Regs (NI), Sch 5, para 8

Income tax refunds – working age claimants

W14114
Earnings of employed earners are taxed under the Pay As You Earn scheme by direct deduction from wages or salary.  Any refunds of income tax should be treated as capital1.

1  HB Regs (NI), reg 43(2)

Justices of the Peace

14115
Most Justices of the Peace are members of the public who volunteer to be magistrates.  Those who are employed as magistrates are referred to as stipendiary magistrates.  In connection with their duties Justices of the Peace and magistrates may receive

1. travel allowances

2. subsistence1
3. financial loss allowances2.

1  Magistrates Courts Act (NI) 1965, sec 12A(1)(a);  2  sec 12A(1)(b)
Travel allowances

14116
Travel allowances incurred wholly, exclusively and necessarily in the performance of the Justice of the Peace's duties should be disregarded in full1.

1  HB Regs (NI), reg 32(2)(b);  HB (SPC) Regs (NI), reg 33(2)(b)
Subsistence

14117
Payments of subsistence should be disregarded in full1.

1  HB Regs (NI), reg 32(2)(b);  HB (SPC) Regs (NI), reg 33(2)(b)
Financial loss allowances

14118
Financial loss allowances are paid to compensate Justices of the Peace for specific losses and other expenses that they incur.  Allowances are paid for

1. loss of earnings - these should be treated as pay in lieu of remuneration1
2. loss of some social security benefits - these should be treated as income other than earnings and disregarded for working age claimants only2
3. other expenses that are incurred wholly, exclusively and necessarily in the performance of the Justice of the Peace's duties - these should be disregarded in full3.

1  HB Regs (NI), reg 32(1)(b);  HB (SPC) Regs (NI), reg 33(1)(b);  2  HB Regs (NI), Sch 6, para 8;
3  HB Regs (NI), reg 32(2)(b);  HB (SPC) Regs (NI), reg 33(2)(b)
District councillors

14119
District councillors are elected office holders and are employed earners1.  The official duties and responsibilities of a councillor are known as approved duties and vary from council to council.  Each council must draw up a scheme2 for payment of allowances to councillors.  This will give information on the official duties of its councillors and the allowances paid for those duties.  The official duties may include attendance at
1. a meeting of the council and
2. a sub-committee of the council and
3. a meeting for any other body to which the council makes appointments and
4. other meetings authorised by the council.
1  R(IS) 6/92;  R2/94 (IS);  2  Local Government (Payments to Councillors) Regulations (NI) 81, reg 6

14120
Councillors allowances and expenses are decided by each District Council.  They may include
1. basic allowance

2. special responsibilities allowance
3. attendance allowance

4. child care and dependent Carer’s Allowance
5. travel and subsistence allowance.


Expenses incurred in the performance of the councillor’s duties may be deducted from the allowances that are paid (see HB DMG 14125 et seq).
Basic allowance

14121
The basic allowance is paid at a flat rate and can be paid in a lump sum or by instalments.  The basic allowance is earnings and is payable to all councillors

1. for the time they devote to their work and
2. to cover costs for which no other payment is made, for example, the use of a councillor's home and telephone.  The amount actually used for expenses will vary in each case.

Special responsibilities allowance

14122
Councillors with extra responsibilities, for example the leader of a council, can receive an additional allowance.  The amount, and how it is paid, is decided by the District Council, but it will usually be paid quarterly.  It should be treated as earnings.

Attendance Allowance

14123
Attendance Allowance may be paid to councillors for attendance at meetings.  It should be treated as earnings1.

1  R(U) 2/94
Child care and dependent Carer’s Allowance

14124
District councils may pay a child care and dependent Carer’s Allowance to those councillors who incur expenditure for the care of their children or dependent relatives whilst undertaking various duties as a councillor.  It should be treated as earnings1.

1  HB Regs (NI), reg 32(1)(f)(ii);  HB (SPC) Regs (NI), reg 33(1)(f)(ii)
Expenses

14125
Repayment for expenses that were wholly, exclusively and necessarily incurred in the performance of the councillor’s duties, should be fully disregarded1.  For example, travel and subsistence allowances2.  If the District Council cannot say how much of any payment is for expenses, ask the councillor for details.  If the councillor has an income tax assessment, take this into account.  Evidence from the councillor should normally be accepted.
1  HB Regs (NI), reg 32(2)(b);  HB (SPC) Regs (NI), reg 33(2)(b);  2  R(IS) 6/92
14126
After expenses in HB DMG 14125 have been disregarded, the decision maker should deduct any expenses that are wholly, exclusively and necessarily incurred in the performance of the councillor's approved duties that are not reimbursed to them by the council1 (see HB DMG 14084).  The councillor must justify the amount of each expense, and the amount of expense incurred should be no more than necessary to satisfy the minimum acceptable standard from someone in the councillor’s position.

1  R(IS) 16/93

Example


Sharon attends three school summer fairs, in her capacity as a district councillor.  At each one she donates a small gift for a raffle.  She provides evidence of her allowance for the month of July, and claims the amount she spent on the gifts as an expense.  The decision maker decides that such an expense is no more than the necessary minimum from a person in the claimant’s position, and decides that the expense was wholly, exclusively and necessarily incurred in the performance of her duties as a councillor.

14127
The decision maker should

1. add together all of the allowances that are paid and
2. deduct any expenses that are wholly, exclusively and necessarily incurred in the performance of the councillor’s official duties1.

1  HB Regs (NI), reg 32(2)(b);  HB (SPC) Regs (NI), reg 33(2)(b);  R(IS) 16/93;  R2/94(IS)
14128
For the purposes of HB DMG 14126, if the expenses are wholly, necessarily and exclusively incurred in the performance of constituency work, those expenses should only be deducted from the basic allowance.  This is because this allowance is paid to every councillor and not for any specific duties.

14129
Examples of the treatment of certain expenses are as follows
1. Postage and stationary expenses that arise from the role of being a councillor rather than official duties should only be deducted from the basic allowance.

2. Secretarial expenses should only be deducted from the basic allowance.

3. Dependants’ care costs cannot be deducted as an expense.  This is because they are expenses incurred in order to enable councillors to perform their duties rather than necessary for the performance of them.

4. Clothing and footwear expenses wholly, exclusively and necessarily incurred in the performance of a councillor’s duties should be deducted from the basic allowance for one week.  The amount of expense incurred in any week cannot always be calculated only by reference to the price paid in any week.  A longer term view may be necessary to establish the actual expenditure incurred.  This may involve determining or estimating how much of the use was, is or will be council use rather than private or other use.  Decision makers may need to apply averages and estimates over a period to calculate a weekly deduction.

5. Travelling expenses should be disregarded from the basic allowance unless they are covered by the travel allowance which is already disregarded (see HB DMG 14125).  This is different to the normal treatment of travelling expenses (see HB DMG 14086).  When councillors travel from home to the council office or any other work place, for example surgeries and governor’s meetings it is not just travelling to work, it is part of the work itself.

6. Subscription to trade unions or other political or professional bodies should be deducted from the basic allowance.

7. Additional costs incurred because of the use of the home as an office, for example heating and lighting should be deducted as an expense from the basic allowance (see HB DMG 14121).  The decision maker should establish what proportion of the total household bill can be regarded as arising from the councillor’s work.  Unless the decision maker is considering a past period, the cost of expenses such as heating and lighting may not be known until some time in the future.  In these circumstances an estimated figure should be agreed with the claimant taking account of any relevant evidence.

8. Pension contributions are not an expense.  But, one half of any sum paid by the councillor towards an occupational or personal pension can be deducted from the gross earnings (see HB DMG 14079 and HB DMG 14080).
Payments not claimed – working age claimants
W14130
Councillors are entitled to allowances whether they are claimed or not1.  If a councillor has not been paid an allowance and payment could be expected, the decision maker should consider taking notional income into account2 (see Chapter 16 HB DMG 16230 et seq).

1  R(S) 6/86;  2  HB Regs (NI), reg 39
Treatment of expenses

14131
Payments made by an employer for expenses which are not wholly, exclusively and necessarily incurred in the performance of the duties of the employment are earnings1.  These can include

1. payments for travelling expenses between home and work

2. expenses for the care of a member of the claimant’s family

3. school fees for a claimant’s child

4. child care costs.

1  HB Regs (NI), reg 32(1)(f);  HB (SPC) Regs (NI), reg 33(1)(f)
14132
Payments made by an employer for expenses which are wholly, exclusively and necessarily incurred in the performance of the duties of the employment are not earnings1.  These can include

1. payments made for travelling expenses and overnight accommodation so that the employee can attend a meeting

2. a mileage allowance to run a car for business purposes.

1  HB Regs (NI), reg 32(2)(b);  HB (SPC) Regs (NI), reg 33(2)(b);  R(FIS) 4/85
14133
In connection with these, because a councillor has to do much of their work from home, the cost of travelling from home to a council office or any other place on council business is not just travelling to work in the ordinary sense, but is an integral part of their work as a councillor.
14134
Accordingly, reimbursement of such travelling expense is disregarded.  This is in contrast to the normal treatment of travelling expenses (see HB DMG 14086).

14135
An employer may pay for an expense from which the employee gets some private benefit.  If so, divide the payment into private and business use.  The part of the payment for private use as earnings1.  The rest, which is for business use, is wholly, exclusively and necessarily incurred, and is not earnings.
1  R(IS) 16/93


Example


John uses his own private telephone for work purposes.  His employer pays the standing and rental charges for the telephone and 50% of the calls.  This is because John also uses the phone for personal calls, and 50% of the calls made are personal.  The decision maker decides that 50% of the amount paid by the employer for the standing and rental charges is an expense wholly, exclusively and necessarily incurred.  The remaining 50% is for John’s personal use and so is earnings.  The amount paid by the employer for calls is wholly, exclusively and necessarily incurred and is not earnings.
Payments in kind
14136
A payment in kind, for example free accommodation, should not be treated as earnings1.  For working age claimants where wages are paid at a reduced rate because of the payment in kind, consider notional earnings (see HB DMG W14260 et seq).
1  HB Regs (NI), reg 32(2);  HB (SPC) Regs (NI), reg 33(2)
14137
Payments in kind do not include any payment by non-cash voucher if it has been taken into account as earnings of an employed earner (see HB DMG 14149).

1  HB Regs (NI), reg 32(1)(l);  HB (SPC) Regs (NI), reg 33(1)(g)

Payments in lieu of remuneration

14138
Payments made in lieu of remuneration are paid in place of a person’s normal wages or salary.  Payments made to Justices of the Peace and District councillors for loss of earnings are examples of such payments for working age claimants.  Industrial Tribunal compensation awards for a past employment and awards made under sex and race discrimination law can also be payments in lieu of remuneration.  Payments made in lieu of remuneration are earnings1.
1  HB Regs (NI), reg 32(1)(b) & (g);  HB (SPC) Regs (NI), reg 33(1)(b);  R(SB) 21/86

Retainers

14139
Retainers1 are payments made for a period when no actual work is done, for example to employees of school meals services during the school holidays.  These should be treated as earnings.

1  HB Regs (NI), reg 32(1)(e);  HB (SPC) Regs (NI), reg 33(1)(e)

Special occupations
14140
Some occupations are known as special occupations.  These are

1. auxilliary coastguards for coastal rescue activities

2. part-time members of a fire brigade maintained under certain legislation1
3. part-time work manning or launching a lifeboat

4. members of the territorial or reserve forces2
5. persons in the army where service is restricted to part-time service in Northern Ireland3
6. part-time members of Police Service of Northern Ireland Reserve4.
1  Fire Services (NI) Order 86;  2  SS (Contributions) Regs 79, Sch 3, Part 1;
3  Army Act 92, sec 1;  Armed Forces Act 66, sec 2;  4  Police (NI) Act 2000, sec 37
W14141
People of working age in special occupations may receive a bounty payment for their services.  If a bounty is paid at intervals of at least one year, it should be treated as capital1.  If it is paid more often than once a year, for example quarterly, it should be treated as earnings.  The period for which the bounty is payable is of no relevance.

1  HB Regs (NI), reg 43(1)

Auxiliary coastguards

14142
Payments received for watch keeping duties should be treated as earnings.  Payments for expenses of coastal rescue activities should also be treated as earnings, unless they were wholly, exclusively and necessarily incurred in the performance of the coastguard’s duties (see HB DMG 14052).
Part time members of a fire brigade

14143
Payments for drills, services or retaining fees, should be treated as earnings.  Payments for expenses should also be treated as earnings, if they were not wholly, exclusively and necessarily incurred in the performance of the duties (see HB DMG 14052).

Part time manning or launching of a lifeboat

14144
Treat payments for drills, services or retaining fees, as earnings.  Payments for expenses should also be treated as earnings, unless they are wholly, exclusively and necessarily incurred in the performance of the duties (see HB DMG 14052).

Territorial Army, Royal Irish Regiment, Police Service of Northern Ireland Reserve or volunteer reservists

14145
Members of the Territorial Army, Police Service of Northern Ireland, Royal Irish Regiment or Royal Navy/Royal Air Force volunteer forces may receive a training expenses allowance, paid at a flat rate.  The allowance is for meals and other incidental expenses while on duty.  It is not for expenses wholly, exclusively and necessarily incurred in the performance of the duties and should be treated as earnings.

14146
Payments for travelling expenses between the volunteer’s home and place of duty, for example the drill hall, are also not wholly, exclusively and necessarily incurred.  Such payments should be treated as earning1.

1  HB Regs (NI), reg 32(1)(f)(i);  HB (SPC) Regs (NI) reg 33(1)(f)(i)
14147
Treat other payments, for example drill night pay, as earnings, unless they are for an item wholly, exclusively and necessarily incurred in the performance of the duties (see HB DMG 14052).

Tips

14148
Tips are expected in some jobs, for example hairdressers, waiters and bar staff.  They may be made because of the services rendered by the employee in the course of the employment.  The average weekly amount of any such tips received should be included in the calculation of earnings.  Do not include tips made as gifts made as gifts on grounds that are personal to the recipient and unconnected with the employment.
Vouchers and child care cheques

14149
An employee may receive vouchers instead of, or as well as, earnings.  These can include

1. luncheon vouchers

2. child care vouchers

3. child care cheques.
14150
Earnings of an employed earner include the amount for any payment made by a non-cash voucher that has been taken into account as earnings for the purposes of working out the amount of social security contributions to deduct1.

Note:  The amount taken into account as earnings for social security purposes may be equal, or be more than, the face value of the voucher.

1  HB Regs (NI), reg 32(1)(l);  HB (SPC) Regs (NI), reg 33(1)(g)

14151
Payments in kind are not normally taken into account as earnings of an employed earner.  Payments in kind do not include any non-cash voucher if it has been taken into account as earnings of an employed earner1 (see HB DMG 14149 above).
1  HB Regs (NI), reg 32(2)(a);  HB (SPC) Regs (NI), reg 33(2)(a)


14152 – 14159

Earnings disregards
Application to claimant and partner

14160
Net earnings should be taken into account less any disregard.  The amount of disregard will depend on

1. whether the earnings are from work in a special occupation (see HB DMG 14140)

2. whether the claimant is single

3. who the earnings belong to.

Lone parents

14161
£25 of earnings is disregarded if the claimant is a lone parent1.

1  HB Regs (NI), Sch 5, para 4;  HB (SPC) Regs (NI), Sch 5, para 2

Carers – working age claimants
W14162
A disregard of £20.00 can be applied to a carer’s earnings1 where

1. the claimant’s applicable amount includes a carer’s premium and
2. the carer

2.1
is in receipt of Carer’s Allowance or
2.2
at any time in the preceding 8 weeks was in receipt of Carer’s Allowance, or was treated as in receipt of Carer’s Allowance or
2.3
is treated as being in receipt of Carer’s Allowance.

1  HB Regs (NI), Sch 5, para 5(1)

W14163
When the claimant is the carer, has earnings of less than £20.00 and is a member of a couple whose partner is

1. employed in any of the special occupations specified at HB DMG 14140, their earnings can be applied to the remaining amount of disregard1
2. employed in any occupation other than those specified at HB DMG 14140, up to £10.00 of their earnings can be disregarded2.
1  HB Regs (NI), Sch 5, para 6(a);  2  Sch 5, para 6(b)

W14164
The limit will be the amount which when added to the carers earnings will not exceed £20.00.


Example 1


Pamela is a carer with part-time earnings of £8 a week.  Her partner David is a part-time crew member on a lifeboat earning £20 a week.  Pamela’s earnings are fully disregarded.  £12 is disregarded from David’s earnings.


Example 2


Joan is a carer with part-time earnings of £8.00 per week.  Her partner Thomas has part-time earnings of £20.00 per week.  He does not work in one of the special occupations.  Joan’s earnings are fully disregarded.  £10.00 is disregarded from Thomas’s earnings.

Carers – pensioners

P14165
If the claimant or partner is a carer, or both are carers, a disregard of £20.00 can be applied to any earnings received from their employment1.

1  HB (SPC) Regs (NI), Sch 5, para 4(1)

14166
For both working age claimants and pensioners a carer premium may be awarded for both the claimant and partner where they both have earnings.  Only £20 can be disregarded from the total amount of their combined earnings1.

1  HB Regs (NI), Sch 5, para 5(2);  HB (SPC) Regs (NI), Sch 5, para 4(2)

Disabled person – working age claimants
W14167
A disregard of up to £20.00 a week applies

1. where the claimant’s applicable amount includes a disability premium or severe disability premium1
2. where the claimant is a member of a couple and
2.1
their applicable amount includes an amount of the disability premium and
2.2
one of the couple is under the qualifying age for state pension credit and at least one is employed2.

1  HB Regs (NI), Sch 5, para 3(2);  2  Sch 5, para 3(3)

W14168
The maximum disregard is £20.00 and it is applied first to the claimant’s earnings and anything left over is then applied to any partner’s earnings1.

1  HB Regs (NI), Sch 5, para 3(1)


Example


John has part-time earnings of £14.00 a week and his partner Anne earns £12.00 a week.  John’s earnings are disregarded in full and the remaining £6.00 is disregarded from Anne’s earnings.

Disabled person – pensioners

P14169
A disregard of £20.00 per week applies where the claimant or their partner

1.
is in receipt of

1.1
long-term Incapacity Benefit1
1.2
Severe Disablement Allowance2
1.3
Attendance Allowance3
1.4
Disability Living Allowance4
1.5
mobility supplement5
1.6
the disability or severe disability elements of Working Tax Credit6 or
1.7
main phase employment and support allowance7
2.
is registered blind by a Health and Social Services Board8 or
3.
is treated as incapable of work9 (see HB DMG 14188) for a continuous period of

3.1
196 days if terminally ill10 or
3.2
364 days in any other case11
4.
has, or is treated as having, limited capability for work and either

4.1
the assessment phase has ended or
4.2
satisfies the special conditions for entitlement to the support component or work
4.3
related activity component without the assessment phase having ended (terminally ill)12.
1  HB (SPC) Regs (NI), Sch 5, para 5(1)(a)(i);  2  Sch 5, para 5(1)(a)(ii);  3  Sch 5, para 5(1)(a)(iii);
4  Sch 5, para 5(1)(a)(iv);  5  Sch 5, para 5(1)(a)(v);  6  Sch 5, para 5(1)(a)(vi);
7  Sch 5, para 5(1)(a)(vii);  8  Sch 5, para 5(1)(b);  9  Sch 5, para 5(1)(c);  10  Sch 5, para 5(1)(c)(i);
11  Sch 5, para 5(1)(c)(ii);  12  Sch 5, para 5(1)(d)(i) & (ii)
P14170
If the claimant or any partner reaches the qualifying age for state pension credit and either had an award of Housing Benefit within 8 weeks of becoming the qualifying age for state pension credit then the £20 disregard continues provided that1
1. they qualified for the £20 disregard under the previous award2 and
2. continued in employment after that award ended3 and
3. there is no break of more than 8 weeks in Housing Benefit entitlement or employment4.

1  HB (SPC) Regs (NI), Sch 5, para 5(2);  2  Sch 5, para 5(2)(a);
3  Sch 5, para 5(2)(b);  4  Sch 5, para 5(3)

P14171
The maximum disregard is £20.00 even if the claimant and their partner if they have one, both satisfy the requirements1 as stated in HB DMG P14169 to P14170.

1  HB (SPC) Regs (NI), Sch 5, para 5(4)

Special occupations – working age claimants
W14172
If the disregards in HB DMG 14161 - W14162 and W14167 - W14168 do not apply, a disregard of £20.00 can normally be allowed on earnings from the special occupations1 (see HB DMG 14140).

1  HB Regs (NI), Sch 5, para 8(1)

W14173
If the claimant is one of a couple and both are engaged in any employments listed in HB DMG 14140 the total maximum earnings disregard is £20.00 per week1.  The claimant and partner are not each entitled to a £20.00 disregard.  If the partner is engaged in employment other than those specified in HB DMG 14140, disregard up to £10.00 of the partner’s earnings but the total disregard for the claimant and partner must not exceed £20.002.

1  HB Regs (NI), Sch 5, para 8(2)(a);  2  Sch 5, para 8(2)(b)


Example 1


George is a part-time crew member on a lifeboat, earning £14.00 a week.  His partner Molly is a member of the Territorial Army Reserve and also earns £14.00 a week.  George’s earnings are fully disregarded.  Molly’s earnings have a £6.00 disregard.

Example 2


Peter is a part-time member of the fine brigade, earning £9.00 a week.  His partner David has part-time earnings of £15.00 a week.  He does not work in one of the special occupations.  Peter’s earnings are fully disregarded.  £10.00 is disregarded from David’s earnings.

W14174
Where the claimant
4. has employment specified in HB DMG 14140 and
5. has not exhausted the £20.00 special occupations disregard and
6. does other work, they can offset1 up to

3.1
£5.00 of what is left against earnings from this work if they are single or
3.2
£10.00 against such earnings if they have a partner but the total maximum earnings disregard in both cases is £20.00 per week.

1  HB Regs (NI), Sch 5, para 9

Special occupations – pensioners

P14175
£20.00 of earnings from the special occupations (see HB DMG 14140) should be disregarded1.

1  HB (SPC) Regs (NI), Sch 5, para 3(1) & (2)

P14176
Where the claimant or partner or both have earnings from one or more of the occupations listed in HB DMG 14140 and also have earnings from another occupation the total maximum earnings disregard is £20.00 per week1.  The claimant and partner are not each entitled to a £20.00 disregard.

1  HB (SPC) Regs (NI), Sch 5, para 3(3)

Single claimants and couples

14177
Where the claimant is one of a couple and none of the circumstances for awarding the £20.00 disregard are appropriate, the weekly disregard is £101.


Note:  If the claimant earns less than £10, the balance of the £10 disregard may be applied to the partner’s earnings.

1  HB Regs (NI), Sch 5, para 7;  HB (SPC) Regs (NI), Sch 5, para 7(b)

14178
Where the claimant is single and does not qualify for a £20 disregard the appropriate disregard is £51.

1  HB (SPC) Regs (NI), Sch 5, para 10;  Sch 5, para 7(a)

Additional earnings disregard
14179
If the claimant
7. satisfies at least one of the conditions set out below in HB DMG 14180 and
8. their net earnings equal or exceed

2.1
the disregards allowed in  HB DMG 14161 - 14178 and
2.2
the deductible child care costs allowed in HB DMG 14186 - 14205


then this extra earnings disregard1 is appropriate.

1  HB Regs (NI), Sch 5, paras 17(1) & (3);  HB (SPC) Regs (NI), Sch 5, paras 9(1) & (3)

14180
The conditions are that

9. the claimant or partner is entitled to s the 30 hours element of Working Tax Credit1 i.e.

1.1
the claimant works for at least 30 hours per week or
1.2
in the case of a couple , either or both of whom works for at least 30 hours per week or
1.3
a couple, at least one of whom is responsible for a child or young person and at least one of them works for 16 hours per week and in total their hours of work amount to at least 30 per week
10. the claimant or partner is aged at least 25 and is engaged in remunerative work for an average at least 30 hours per week2
11. the claimant is a member of a couple and at least one of them is engaged in remunerative work for an average at least 16 hours per week and their applicable amount includes a family premium3
12. the claimant is a lone parent who is engaged in remunerative work for an average at least 16 hours per week4
13. for working age claimants only – the claimant is engaged in remunerative work for an average at least 16 hours per week and their applicable amount includes a disability premium5
14. for working age claimants only – the claimant is a member of a couple and at least one of them

6.1
is engaged in remunerative work for an average at least 16 hours per week and

6.2
satisfies the qualifying conditions for a disability premium6
15. for pensioners only – the claimant, or if he has a partner, one of them is engaged in remunerative work for an average at least 16 hours per week and that person satisfies the conditions set out in  HB DMG P141697
16. the claimant, or if he has a partner, one of them qualifies for a 50 plus element of Working Tax Credit or would qualify if an application for Working Tax Credit were to be made8.  (In this instance people aged 50 or over need only work 16 hours per week to be eligible for Working Tax Credit.)

Note:  The above additional earnings disregard is not made if it (along with the other earned income disregard(s) which apply in any particular case) would result in a negative income figure.  In such a case, a similar disregard is instead made from Working Tax Credit (see Chapter 16, HB DMG 16095).

1  HB Regs (NI), Sch 5, para 17(2)(a);  HB (SPC) Regs (NI), Sch 5, para 9(2)(a);
2  HB Regs (NI), Sch 5, para 17(2)(b)(i);  HB (SPC) Regs (NI), Sch 5, para 9(2)(b)(i);
3  HB Regs (NI), Sch 5, para 17(2)(b)(ii);  HB (SPC) Regs (NI), Sch 5, para 9(2)(b)(ii);
4  HB Regs (NI), Sch 5, para 17(2)(b)(iii);  HB (SPC) Regs (NI), Sch 5, para 9(2)(b)(iii);
5  HB Regs (NI), Sch 5, para 17(2)(b)(iv)(aa);  6  Sch 5, para 17(2)(b)(iv)(bb);
7  HB (SPC) Regs (NI), Sch 5, para 9(2)(b)(iv);  8  HB Regs (NI), Sch 5, para 17(2)(c);  
HB (SPC) Regs (NI), Sch 5, para 9(2)(c)

Parental contributions to students
14181
Disregard parental contributions to students first against a claimant’s other income.  If the claimant’s other income is less than the parental contribution, the balance may be offset against any earnings1.

1  HB Regs (NI), Sch 5, para 11;  HB (SPC) Regs (NI), Sch 5, para 6

Earnings paid in a foreign currency

14182
If a payment of earnings is made in a currency other than sterling, disregard any banking or commission charge payable on converting that payment into sterling1.

1  HB Regs (NI), Sch 5, para 14;  HB (SPC) Regs (NI), Sch 5, para 10

Earnings from a country outside the United Kingdom – working age claimants

W14183
Earnings may be payable in a country outside the United Kingdom.  If they cannot be transferred to the UK, disregard them for as long as their transfer is prevented1.

1  HB Regs (NI), Sch 5, para 13
Earnings of a child or young person – working age claimants

W14184
Disregard any earnings of a child or young person1.

1  HB Regs (NI), Sch 5, para 15


14185

Child care charges
14186
Deductions for child care charges are made when a claimant is a1
17. lone parent and engaged in remunerative work or
18. member of a couple and
2.1
both are engaged in remunerative work (see HB DMG 14204) or
2.2
one member is engaged in remunerative work and the other member is

2.2.1
incapacitated (see HB DMG 14188)
2.2.2
in hospital

2.2.3
in prison.

1  HB Regs (NI), reg 25(1);  HB (SPC) Regs (NI), reg 29(1)

Treated as being in remunerative work

14187
For child care deduction purposes, treat a person as in remunerative work for a period of up to 28 weeks if they are absent from work through illness and being1
19. paid

1.1
Statutory Sick Pay or
1.2
Short Term Incapacity Benefit or
1.3
Employment and Support Allowance or
1.4
Income Support on the grounds of incapacity for work and
20. credited with earnings on the grounds of limited capability for work.


Note:  This only applies if immediately before the first day of the period in respect of which these payments were made or earnings credited, they were engaged in remunerative work2.  In the case of payments of Income Support or credited earnings, the 28 week period begins on the day the person is either first paid Income Support or the first day of the period for which they are credited with earnings3.

1  HB Regs (NI), reg 25(2);  HB (SPC) Regs (NI), reg 29(2);  2  HB Regs (NI), reg 25(3);
HB (SPC) Regs (NI), reg 29(3);  3  HB Regs (NI), reg 25(4);  HB (SPC) Regs (NI), reg 29(4)

14188
The other members of the couples is incapacitated where
21. for working age claimants only – the claimant’s applicable amount includes a disability premium on account of the other member’s incapacity1
22. for working age claimants only – the claimant’s applicable amount would include a disability premium on account of the other member’s incapacity but they have been treated as capable of work because

2.1
they became incapable of work through their own misconduct or
2.2
they failed to take up appropriate medical treatment2
3.
for pensioners only – they are aged 80 or over3
4.
for pensioners only – they are less than 80 years old and, apart from the age criteria, would satisfy the conditions for the disability premium but they have been treated as capable of work because

4.1
they became incapable of work through their own misconduct or
4.2
they failed to take up appropriate medical treatment4
5.
the claimant’s applicable amount would include the support component or work-related activity component on account of the other member having limited capability for work but they have been treated as not having limited capability because of a determination made by a decision maker in Employment and Support Allowance5
23. the claimant is or is treated as being incapable of work for a continuous period of at least 196 days and any breaks in continuity of 56 days should be ignored in calculating the 196 days6
24. the claimant is, or is treated as having limited capability for work for a continuous period of at least 196 days and any breaks in continuity of 84 days should be ignored in calculating the 196 days7
25. they receive one or more of the following8
8.1
long-term Incapacity Benefit or short term higher rate Incapacity Benefit

8.2
Attendance Allowance

8.3
Severe Disablement Allowance

8.4
Disability Living Allowance

8.5
an increase in disablement pension where constant attendance is needed

8.6
an increase of a war pension, paid as part of a war pension or under an industrial injuries scheme equivalent to Attendance Allowance, Disability Living Allowance or an increase of disablement pension

26. Attendance Allowance, Disability Living Allowance or an increase of disablement pension was payable to them but ceased due to hospitalisation9 or
27. they have an invalid carriage or other vehicle provided under relevant legislaiton1010.


Note:  Sub-paragraphs 8 and 9 would apply where they receive the GB equivalent in Northern Ireland11.

1  HB Regs (NI), reg 25(11)(a);  2  reg 25(11)(b);  3  HB (SPC) Regs (NI), reg 29(11)(a);  4  reg 29(11)(b);
5  HB Regs (NI),reg 25(11)(ba);  HB (SPC)Regs (NI) reg 29(11)(ba);6  HB Regs (NI), reg 25(11)(c);
HB (SPC) Regs (NI), reg 29(11)(c);  7  HB Regs (NI),reg 25(11)(ca);  HB (SPC)Regs (NI) reg 29(11)(ca);
8  HB Regs (NI), reg 25(11)(d);  HB (SPC) Regs (NI), reg 29(11)(d);
9  HB Regs (NI), reg 25(11)(e);  HB (SPC) Regs (NI), reg 29(11)(e);
10  HB Regs (NI), reg 25(11)(g);  HB (SPC) Regs (NI), reg 29(11)(g);
11  HB Regs (NI), reg 25(11)(f);  HB (SPC) Regs (NI), reg 29(11)(f)

What are relevant child care charges?
14189
Relevant child care charges are charges, other than those for the child’s compulsory education, paid by the claimant for the care of any child of the claimant’s family who is of qualifying age (see HB DMG 14190).  This does not include retainer fees paid for periods when no care is actually provided, such as during holiday periods.  Neither does it include payments made by a claimant to a partner or by a partner to a claimant, nor in respect of care provided by a relative of a child in the child’s home1.
1  HB Regs (NI), reg 25(7);  HB (SPC) Regs (NI), reg 29(7)

14190
The qualifying age1 is from birth up to the first Monday in September following their

28. 15th birthday or
29. 16th birthday if the child is disabled2.

1  HB Regs (NI), reg 25(6);  HB (SPC) Regs (NI), reg 29(6);
2  HB Regs (NI), reg 25(13);  HB (SPC) Regs (NI), reg 29(13)

14191
To qualify the care must be provided1
30. out of school hours, by a school on school premises or by an Education and Library Board or a Health and Social Services trust

1.1
for children who are not disabled, beginning on their twelfth birthday and ending on the day before the first Monday in September following their 15th birthday or
1.2
for disabled children, beginning on their twelfth birthday and ending on the day before the first Monday in September following their 16th birthday

2.
by a child care provider approved in accordance with Tax Credit (New Category of Child Care Provider) Regulations 1999 or
3.
a registered child minder of a child minding scheme for which registration is not required.
1  HB Regs (NI), reg 25(8);  HB (SPC) Regs (NI), reg 29(8)

14192
For the purposes of paragraphs HB DMG 14190 - 14191 a child is disabled1 if they

31. receive Disability Living Allowance or it has stopped being paid because they are in hospital or
32. are registered or certified blind with the Health and Social Services Board or
33. ceased to be registered or certified blind within the period beginning 28 weeks before the first Monday in September following their 15th birthday and ending on the day before the first Monday in September following their 16th birthday.

1  HB Regs (NI), reg 25(13);  HB (SPC) Regs (NI), reg 29(13)

Calculating average weekly child care costs
14193
Estimate weekly child care charges over whatever period, not exceeding a year, that gives the best estimate of the average weekly charge over the award period1.  Only use complete weeks in the calculation.


Example


At the outset of a claim the claimant indicates that, over the coming year they will incur the following child care charges

1.
£15 a week during school term-time and
2.
£40 a week during school holidays.


Average weekly child care charges over a 52 weeks award period is calculated as


Term-time charges
£15 x 39* = £585



*39 is the usual number of term-time weeks – this may vary


Holiday charges
£40 x 13 = £520


Total average weekly child care costs
(£585 + 520) ÷ 52 = £21.25.
1  HB Regs (NI), reg 25(5) & (10);  HB (SPC) Regs (NI), reg 29(5) & (10)

14194
When relevant child care charges are likely to change in the future, for example, if a child has just started school and the charge during the holidays is not yet known, it may be appropriate to restrict the award period accordingly.

14195
If, during the course of a benefit award, the amount of the charge unexpectedly changes, the normal change of circumstances provisions apply1.

1  HB (D&A) Regs (NI), reg 7

14196
In all cases the claimant should provide confirmation of the amount of the charge from the child minder or the person providing the care1.

1  HB Regs (NI), reg 82(1);  HB (SPC) Regs (NI), reg 63(1)

14197 – 14199

Maximum amount of child care deduction

14200
The maximum amount for relevant child care charges that can be deducted from earnings is1
34. £175.00 for one child
35. £300.00 for two or more children.

1  HB Regs (NI), reg 24(3)(a) & (b);  HB (SPC) Regs (NI), reg 28(3)(a) & (b)

Relevant child care charges exceed earnings

14201
A claimant’s net earnings, after any disregards are applied, may be less than the lower of the1
36. actual relevant child care charges or
37. appropriate maximum child care deduction (see HB DMG 14200).


If the whole of the child care charges cannot be offset against earnings, any remaining balance can be offset against any Working Tax Credit/Child Tax Credit in payment, up to the maximum deduction.
1  HB Regs (NI), reg 24(2);  HB (SPC) Regs (NI), reg 28(2)

14202
As low earnings will result in high Working Tax Credit/Child Tax Credit, the offset against Working Tax Credit/Child Tax Credit should ensure a deduction equal to the full value of the relevant child care charges, or the maximum deduction if lower, can be made in addition to the existing disregards.

14203
However, if Working Tax Credit/Child Tax Credit is not in payment, or exceptionally it is insufficient to fully offset any remaining child care charges, any remaining balance of charges cannot be offset against any other income received.


Example 1


A lone parent works 20 hours a week with net earnings of £100.  They have one child age 7, for whom relevant child care charges are £70.


Working Tax Credit is payable at £116.40.


Net earnings less lone parent disregard £25.00 and additional earnings disregard £16.05 (£100 - £41.05) = £58.95.  As this is less than the relevant child care charges and less than the maximum deduction (£175), relevant child care charges can be deducted from the balance of earnings plus Working Tax Credit.


Example 2


A lone parent works 25 hours a week with net earnings of £250 a week.

They have one child aged 13, for whom relevant child care charges are £185.

Working Tax Credit is payable at £125.70.


Net earnings less lone parent disregard £25.00 and additional earnings disregard £16.05 (£250 - £41.05 = £208.95).  Although this is less than the relevant child care charges (£185) the maximum deduction is only £175.  So earnings which remain (£208.95) are enough to meet the allowable child care charges, and no deduction from Working Tax Credit is needed.


Note:  Rates used for example purposes only.

Person on maternity/paternity/adoption leave

14204
A person who is on maternity/paternity/adoption leave and entitled to Statutory Maternity Pay or Maternity Allowance, Statutory Paternity Pay or Statutory Adoption Pay is still deemed to be engaged in remunerative work provided that
38. in the week before maternity/paternity/adoption leave started they were actually in remunerative work

39. the claimant incurred relevant child care charges in that week.
1  HB Regs (NI), reg 25(14)(a);  HB (SPC) Regs (NI), reg 29(14)
14205
A person ceases to be deemed as in remunerative work at the earliest of

40. the date the maternity/paternity/adoption leave ceases or
41. if a child care element

2.1
is not payable with either Working Tax Credit or Child Tax Credit at the time entitlement to Maternity Allowance or Statutory Maternity Pay, Statutory Paternity Pay or Statutory Adoption Pay ends, that end date

2.2
was payable with either Working Tax Credit or Child Tax Credit on the date entitlement to Maternity Allowance or Statutory Maternity Pay, Statutory Paternity Pay or Statutory Adoption Pay ended, the date the entitlement to that award of the child care tax credit ended.


Note:  There does not have to be entitlement to Housing Benefit in the week before maternity/paternity/adoption leave started.
1  HB Regs (NI), reg 25(14)(b);  HB (SPC) Regs (NI) reg 29(15)


14206 – 14219

Earnings paid on termination of work – working age claimants

Termination due to retirement

W14220
If a claimant retires from remunerative work, any earnings paid on termination of that employment are disregarded from the day after the employment ended, subject to normal change of circumstance provisions1.

Example 1


A claimant formally retires from work on Friday 20 August.  The change of circumstances occurs on Saturday 21 August, and under normal provisions takes effect from Monday 23 August, the first day of the benefit week following the date on which the change occurred.


It is the date on which the employment ended that is important, not the date the claimant last worked, which may be earlier.

1  HB Regs (NI), Sch 5, para 1(a)

W14221
This special disregard is dependent on the claimant being entitled to a Retirement Pension, or when the only reason they are not entitled is because they do not satisfy the contribution conditions1.
1  HB Regs (NI), Sch 5, para 1(a)(ii)

W14222
If Housing Benefit entitlement starts after that employment has ended, disregard all earnings from that employment.

Employment ends due to other reasons

W14223
When a claimant has been in remunerative work and that employment has ended other than on retirement grounds before the first day of entitlement to Housing Benefit, disregard any earnings paid on termination of that employment except1
42. any payment made by way of a retainer, guarantee payments, or payments made due to suspension from work on medical or maternity grounds
43. any award of compensation i.e. Industrial Relations award
44. certain sums to be treated as earnings for social security purposes

45. any payments made under legislation or scheme in the Republic of Ireland which is similar to income such as those mentioned in 2. and 3.
46. any payment made following the settlement of a complaint to an industrial tribunal or of Court proceedings.

1  HB Regs (NI), Sch 5, para 1(b)

W14224
If the employment does not end before the first day of entitlement to Housing Benefit, take any earnings from that employment into account as normal, subject to the appropriate earnings disregards.

Claimant absent from work before the first day of entitlement to Housing Benefit
W14225
When a claimant is absent from remunerative work and the interruption happened immediately before the first day of entitlement to Housing Benefit, disregard any earnings from that employment1, except

47. any payment made by way of a retainer

48. any Statutory Sick/Maternity/Paternity/Adoption Pay or a corresponding payment under certain legislation

49. any payments made under legislation or scheme in the Republic of Ireland which is similar to income such as those mentioned in 2.
50. any employer’s sick pay or maternity/paternity/adoption pay.

1  HB Regs (NI), Sch 5, para 1(c)

W14226
If the employment ceases after the first day of entitlement to Housing Benefit, take any earnings from that employment into account as normal, subject to the appropriate earnings disregard.
Claimant was in part-time employment before the first day of entitlement to Housing Benefit

W14227
If a claimant was in part-time employment, that is for less than 16 hours a week, and that employment ended before the first day of entitlement to Housing Benefit, disregard any earnings paid on the termination of the employment except for any retainer1.

1  HB Regs (NI), Sch 5, para 2(a) & (b)(i)

W14228
If, although not ended, that part-time was interrupted before the date of claim, disregard any earnings from that employment1 except

51. any payment made by way of a retainer

52. any Statutory Sick/Maternity/Paternity/Adoption Pay or a corresponding payment under certain legislation

53. any payments made under legislation or scheme in the Republic of Ireland which is similar to income such as those mentioned in 2.
54. any employer’s sick pay or maternity/paternity/adoption pay.

1  HB Regs (NI), Sch 5, para 2(b)(ii)

W14229
If the part-time employment was interrupted or ended, but that interruption or termination happened on or after the first date of entitlement to Housing Benefit, then take any earnings from that employment into account as normal, subject to the appropriate earnings disregard.


14230 – 14239

Earnings paid on termination of work – pensioners
P14240
If a claimant’s employment ended before Housing Benefit entitlement begins disregard all final earnings except earnings from copyright patent or trade mark derived from that employment1.

1  HB (SPC) Regs (NI), Sch 5, para 8

P14241
If the employment does not cease before the date of claim for Housing Benefit take any earnings from that employment into account as normal, subject to the appropriate earnings disregards1.

1  HB (SPC) Regs (NI), Sch 5, para 1


14242 – 14249

Claimant receives Income Support/income-based Jobseeker’s Allowance
W14250
Disregard any earnings of a claimant who receives Income Support, income-based Jobseeker’s Allowance1.

1  HB Regs (NI), Sch 5, para 12

Claimant receives Pension Credit (guarantee credit)

P14251
Disregard any earnings of a claimant who receives or whose partner receives a guarantee credit1.

1  HB (SPC) Regs (NI), reg 24

Claimant receives savings credit only

P14252
The relevant authorities must use the calculation of income made by the Department for the purpose of determining a claimant’s Housing Benefit entitlement1.

1  HB (SPC) Regs (NI), reg 25(1)

P14253
The Department has 2 working days, or as soon as is practicable, to provide the relevant authorities with details of its assessment of income from

55. the date that their calculation was made if the claimant has already claimed or is in receipt of Housing Benefit1 or
56. the date that the relevant authority informed the Department that the claimant or their partner has claimed Housing Benefit2.

1  HB (SPC) Regs (NI), reg 25(2)(a);  2  reg 25(2)(b)

P14254
The Department should provide details of the claimant’s net weekly income1, also known as the “assessed income figure”.
1  HB (SPC) Regs (NI), reg 25(3)

P14255
Once the Department has notified the relevant authority of the claimant’s assessed income figure it is adjusted by the relevant authority, but only to take into account one or more of the following1
57. the amount of savings credit payable, which is taken in as income

58. child care charges are deducted

59. the higher amount disregarded for Housing Benefit purposes in respect of

3.1
lone parent’s earnings

3.2
maintenance payments made by a current or former partner
4.
the additional earnings disregard where the claimant meets the conditions (see HB DMG 14178 et seq)

5.
the income of the claimant’s partner which was not taken into account when assessing the assessed income figure for State Pension Credit purposes
6.
where the relevant authority decides that a non-dependant’s income should be used instead of the claimant’s income.  In these cases the non-dependant’s income is used instead of the Department’s assessment

7.
any income in excess of £10.00 which falls to be disregarded under pensions for war bereavement or disablement.

In each case the deduction is the difference between what is disregarded in the assessment of State Pension Credit and what is disregarded for Housing Benefit purposes.
1  HB (SPC) Regs (NI), reg 25(4)

P14256
Regulations 27 to 47 (which provides relevant authorities with powers to assess the income of pension age claimants) in standard Housing Benefit claims do not apply to the calculation of income for savings credit only cases.  However, these regulations do apply for the purposes of deciding any modifications to the assessed income figure supplied by the Department1.
1  HB (SPC) Regs (NI), reg 25(5)


14257 – 14259

Notional earnings – working age claimants

Notional earnings – general

W14260
Notional earnings are earnings that a person does not actually have, but is treated as having.  The decision maker should treat the claimant as having notional earnings where1
60. they perform a service for another person and
61. that person

2.1
makes no payment of earnings or
2.2
pays less than the rate for a comparable employment in the area

unless the claimant can show that the person for whom they provide the service is unable to pay or to pay more than has been paid.

1  HB Regs (NI), reg 39(9)

W14261
The rate for comparable employment in the area is a question of fact and must be based on evidence.  It should not be assumed to be the National Minimum Wage.  If the notional income rules are satisfied the decision maker must take into account at least the national minimum wage rate relevant to the claimant unless one of the situations in HB DMG W14263 applies.
W14262
The National Minimum Wage was introduced from 1.4.99 and provides that in most cases workers will be paid at least a standard hourly rate, dependant on their age and whether they are receiving accredited training.  However not all money paid to a worker counts for the purposes of the National Minimum Wage.  Also the hours for which the National Minimum Wage should be paid depends on the type of work the worker is doing.

Note:  If the decision maker is unable to decide whether the National Minimum Wage applies or to calculate the National Minimum Wage for a particular claimant further guidance should be sought from Housing Benefit Advice in the Department for Social Development.
W14263
Notional earnings should not be taken into account where

62. the claimant is engaged by a charitable or voluntary organisation or is a volunteer and the decision maker is satisfied that it is reasonable for the services to be provided free of charge1
63. the claimant or the claimant’s partner participates in an employment or training programme and
2.1
no training allowance is payable to them for the programme or
2.2
where such an allowance is payable it is for the sole purpose of reimbursement of travelling or meal expenses to the person participating in the programme2 or
3.
the claimant participates in a work placement (which is not undertaken in expectation of payment) approved by the Department for Employment and Learning3.
1  HB Regs (NI), reg 39(10)(a);  2  reg 39(10)(b);  3  reg 39(10)(c)
Meaning of voluntary organisation
W14264
Voluntary organisation means1 any association carrying on or proposing to carry on any activities other than for the purpose of gain by the association by individual members of the association.

1  HB Regs (NI), reg 2(1)

Meaning of “person”

W14265
The meaning of “person” 1 as used in HB DMG W14260 1. and 2. includes
64. a limited company

65. a corporate body

66. an individual.

1  R(SB) 13/86

Performance of a service

W14266
A service performed for another person benefits that person.  That benefit may be in not having to employ someone else to do the work.  It may also be getting extra work done at little, or no cost.  A service may be performed even where there is a close family relationship1, for example mother and son.  In such cases there may be no formal arrangement.  The person for whom the service is performed is referred to as the employer in HB DMG W14292.
1  R(SB) 3/92 (Appendix)

Details of the service performed

W14267
There may be a low rate of payment, or no payment at all being made for the service.  If so, compare it with other employment by finding out
67. who is benefitting from the service

68. why it is being provided

69. when it is being provided (for example, during the day, night or both)

70. where it is provided

71. who suggested that it be provided

72. what duties are involved

73. how many hours each day or week are spent on the duties.

When earnings are not to be treated as paid

W14268
Do not treat the claimant as having earnings where

74. the claimant

1.1
works for a charitable or voluntary organisation such as the league of hospital friends or a Parent Teachers Association or
1.2
is a volunteer and
2.
it is reasonable for the service to be provided free of charge.

Meaning of volunteer

W14269
Volunteers1 in this context are people who often have no connection to any charitable or voluntary organisation.  They perform, of their own free will, a service for another person.  They do so without any legal obligation and expect no payment.
1  R(IS) 12/92

W14270
A person may hope or expect to be paid for their services at a later date.  If payment is to be made for work currently being done, the person is not a volunteer.  If payment is to be for work done at a future date, the person may still be a volunteer.

Example


Sinead starts unpaid work in a local children’s home in January.  On 1st March she becomes a paid employee at the home as a permanent care assistant.  The work she did in January and February was not done in expectation of payment as during that time she was a volunteer.
Is it reasonable?
W14271
There is no definition of reasonable.  The question should be decided based on the circumstances of each case1.  No exhaustive list can be given of relevant factors but they may include matters such as

75. whether the person providing the services is getting anything in return (for example, training)

76. the length of time for which the services have been offered (the shorter the period, the more reasonable it may be)
77. claimants are expected to do their best to avoid dependency on benefits.  They should seek paid work wherever possible.


Note:  Whether it is reasonable for the employer to pay is not relevant here.  The important point is whether it is reasonable for the claimant to provide the services free of charge.

1  R(IS) 12/92

Carers
W14272
The claimant or partner may be caring for a sick or disabled relative.  In such a situation it is often reasonable for the services to be provided free of charge.  In considering this the decision maker should take account of all the relevant circumstances.  In particular the decision maker should take into account matters such as

78. the general background of the way in which the claimant came to be caring for the relative
79. what options would be available if they stopped providing the care

80. the nature and frequency of the care provided

81. the expectations of the family members concerned

82. their housing arrangements

83. whether the person gave up work to look after the relative.

W14273
The decision maker may decide that it is not reasonable for the services to be provided free of charge.  The question of notional earnings may then need to be considered.  The decision maker should take into account matters such as
84. the means of the person cared for

85. whether they have talked about their financial relationship, and if so, what the results were

86. what would happen if the claimant made a charge for the care.


Note:  Whether it is reasonable for the employer to pay is not relevant here.  The important point is whether it is reasonable for the service to be provided free of charge.


Example 1


Timothy is a single man aged 45.  He lives with and looks after his elderly, disabled father.  His father’s income consists of Retirement Pension and Attendance Allowance.  Timothy is an only child and he gave up work to look after his father.  Timothy is a volunteer looking after his father.  It is reasonable for him to provide his services free of charge.

Example 2


Julie is 22 and unemployed.  She lives with and looks after her disabled cousin.  Her cousin gets a large weekly income from a trust fund.  Julie did not give up a job to look after her cousin.  The family did not expect her to be responsible for looking after her cousin.  It is not reasonable for Julie to provide her services free of charge.


W14274 – W14279
Calculation of gross notional earnings

W14280
The maximum amount of notional earnings that can be taken into account is the lower of

87. the market rate for comparable employment in the area and
88. the means of the person to pay for the service.


However, the decision maker should take into account at least the national minimum wage rate relevant to the claimant.

Meaning of in the area

W14281
In the area means the normal travel to work area.  When considering this point, take account of where the claimant or partner lives and works.
Comparable employment
W14282
It is not identical or equivalent employment that has to be identified, but comparable employment.  Work of a different type can be comparable if the skills and experience needed are similar to those being used.

W14283
Work of the same type will usually be comparable.  However, it may not always be paid at the same rate.  Rates of pay can be affected by the employee’s

89. skills

90. age

91. seniority

92. experience.

W14284
Do not assume that the highest rate paid is the normal rate for the job.  If the amounts paid vary, compare the available evidence with the pay and requirements of the claimant’s job.
Payments in kind

W14285
Payments in kind are not earnings1.  Payments in kind should not be taken into account when looking at whether a person is paid, or paid less than the rate for comparable employment2.

1  HB Regs (NI), reg 32(2)(a);  2  R(IS) 2/98


Example


Teresa works as a shop assistant for 10 hours per week.  She receives payment of £7.00 in cash and goods to the value of £35.00 each week.  The goods to the value of £35.00 are payment in kind and are disregarded.  The decision maker considers what the market rate for a job is and calculates notional earnings at £42.00 per week.  He decides it is reasonable to deduct the £7.00 cash payment from the notional earnings and takes £35.00 per week into account.

Are earnings to be treated as paid?
W14286
Consider whether it is reasonable to treat earnings as paid by taking into account
93. whether the employer

1.1
pays less than the going rate for similar employment in the area or
1.2
makes no payment and
2.
a reasonable rate of pay for the job they are doing.

Can the person afford to pay?
W14287
The claimant may say that the employer is unable to pay.  If this is the case, the claimant must submit evidence so that the decision maker can consider the question.  This could be

1. in the case of a self employed trader, the bank account statements and details of trading turnover or
2. in the case of an individual, details of that person’s resources and outgoings.

W14288
Where the service is for a person, take account of that person’s actual means.  This is not the amount by which their income would exceed a notional benefit level1.  It is the amount of money that they actually have available to them.
1  R(SB) 3/92 (Appendix)

Amount to be taken into account
W14289
After deciding the gross amount of notional earnings deduct any actual earnings paid.  Actual earnings should be calculated in the normal way.

W14290
From the resulting figure, make notional deductions1 for

94. income tax payable (using the starting rate and basic rate of tax as appropriate, less only the personal allowance for a person aged under 65, whatever the claimant’s actual circumstances) and calculated on a pro rata basis if the assessment period is less than a year

95. primary Class 1 national insurance contributions

96. half of any sum payable by the claimant towards an occupational or personal pension scheme.

1  HB Regs (NI), reg 39(12)

W14291
Where the claimant is an employed earner in the Republic of Ireland the amounts to be deducted for income tax and primary Class 1 national insurance contributions will be such amounts as, in the opinion of the appropriate authority, would have been deducted had the claimant been employed in Northern Ireland1.

1  HB Regs (NI), reg 39(13)

Onus of proof

W14292
In general, the burden of proof rest on the decision maker1.  However, that is not always the case.  The onus of proving that the employer does not have the means to pay falls on the claimant.  The decision maker then decides what reasonable amount of notional earnings should be taken into account.

1  R(SB) 13/86
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