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INTRODUCTION
1.
This memo provides guidance to decision makers on the changes made to social security legislation by the Social Security (Miscellaneous Amendments No. 2) Regulations (Northern Ireland) 2011 (S.R. 2011 / 357).  The changes take effect on 31.10.111.
1  Social Security (Miscellaneous Amendments No. 2) Regulations (Northern Ireland) 2011, reg 1(1)


THE CAXTON FOUNDATION
2.
The Caxton Foundation was established on 28.3.11.  It administers funds provided by the Secretary of State for Health for the benefit of certain persons suffering from hepatitis C and other persons eligible for payments1.  Payments from the Caxton Foundation for the purposes of Income Support, Jobseeker’s Allowance, Employment and Support Allowance and State Pension Credit fall to be treated in the same way as payments from the Skipton Fund.

Note: See DMG 28460 and 51350 for the meaning of the Skipton Fund.
1  JSA Regs (NI), reg 1(2); IS (Gen) Regs (NI), reg 2(1); ESA Regs (NI), reg 2(1); SPC Regs (NI), reg 1(2)


Qualifying person
3.
A person in respect of whom a payment from the Caxton Foundation has been made is known as a “qualifying person”1.
1  JSA Regs (NI), reg 1(2); IS (Gen) Regs (NI), reg 2(1); ESA Regs (NI), reg 2(1); SPC Regs (NI), reg 1(2)


Notional income and notional capital
4.
When considering
1. notional income for

1.1
Income Support or

1.2
income-based Jobseeker’s Allowance or

1.3
income-related Employment and Support Allowance or
2. notional capital for

2.1
Income Support or

2.2
income-based Jobseeker’s Allowance or


2.3
income-related Employment and Support Allowance

the rules on payments to a third party or in respect of a third party do not apply to payments from the Caxton Foundation or the Skipton Fund1.
1  JSA Regs (NI), reg 105(10A)(a) & 113(3A)(a); IS (Gen) Regs (NI), reg 42(4ZA)(a) & 51(3A)(a)
ESA Regs (NI), reg 107(5)(a) & 115(5)(a)

5.
This means that a payment of income or a payment of capital which is made from the Caxton Foundation or the Skipton Fund and is either paid

1.
to a third party in respect of a single claimant or his partner1 or

2.
to a single claimant or his partner in respect of a third party (but not in respect of another member of the family)2

cannot be treated as being possessed by the claimant.
1  JSA Regs (NI), reg 105(10)(a) & 113(3)(a); IS (Gen) Regs (NI), reg 42(4)(a) & 51(3)(a); ESA Regs (NI), reg 107(3) & 115(3)
2  JSA Regs (NI), reg 105(10)(b) & 113(3)(b); IS (Gen) Regs (NI), reg 42(4)(b) & 51(3)(b); ESA Regs (NI), reg 107(4) & 115(4)


Income to be disregarded
6.
Any income in kind from the Caxton Foundation or the Skipton Fund falls to be disregarded when considering entitlement to Income Support, income-based Jobseeker’s Allowance or income-related Employment and Support Allowance1.
1  JSA Regs (NI), Sch 6, para 22(2); IS (Gen) Regs (NI), Sch 9, para 21(2); ESA Regs, Sch 8, para 21(2)

7.
DMG 28450 - 28487 for Income Support and income-based Jobseeker’s Allowance and DMG 51341 – 51385 for income-related Employment and Support Allowance provides guidance on the disregards available for income from the Independent Living Fund (2006), the Fund, the Macfarlane Trusts and other specific trusts.  Income from the Caxton Foundation falls to be treated in the same way as payments from those funds or trusts with the same applicable disregards1.
1  JSA Regs (NI), Sch 6, para 41(1) & (7); IS (Gen) Regs (NI), Sch 9, para 39(1) & (7)
ESA Regs (NI), Sch 8, para 40(1) & (7)


Capital to be disregarded
8.
When calculating a claimant’s capital for
1. Income Support, income-based Jobseeker’s Allowance or income-related Employment and Support Allowance


1.1
a payment or payment in kind1 or
2.
State Pension Credit


2.1
a payment2

made to the claimant by the Caxton Foundation is disregarded indefinitely.
1  JSA Regs (NI), Sch 7, paras 27(1) & 31; IS (Gen) Regs (NI), Sch 10, paras 22(1) & (7) & 29
ESA Regs (NI), Sch 9, paras 27(1) & (7) & 31; 2 SPC Regs (NI), Sch 5, para 15(1) & (7)


Income which is treated as capital
9.
For the purposes of Income Support, income-based Jobseeker’s Allowance and income-related Employment and Support Allowance, a charitable or voluntary payment made by the Caxton Foundation or the Skipton Fund which is not due to be made at regular intervals is treated as capital1.

1  JSA Regs (NI), reg 110(10)(c); IS (Gen) Regs (NI), reg 48(10)(c); ESA Regs (NI), reg 112(8)

Housing costs
10.
When calculating the gross weekly income of a non-dependant any payments1 made under or derived from the Caxton Foundation or the Skipton Fund fall to be disregarded.
1  JSA Regs (NI), Sch 2, para 17(8)(b); IS (Gen) Regs (NI), Sch 3, para 18(8)(b)
ESA Regs (NI), Sch 6, para 19(8)(b); SPC Regs (NI), Sch 2, para 14(8)(b)


Social Fund Funeral Payment
11.
Payments from the Caxton Foundation are to be added to those specified trust payments (see DMG 39445) not to be deducted from a funeral payment1.
1  SFMFE (Gen) Regs (NI), reg 10(2) & 10(3)


NOTIONAL INCOME – INCOME SUPPORT AND INCOME-BASED JOBSEEKER’S ALLOWANCE
12.
DMG 28576 et seq provides guidance on the deprivation rule for Income Support and income-based Jobseeker’s Allowance.  From 31.10.11 this is amended.  Decision makers should treat1 claimants as possessing income that they have deprived themselves of for the purpose of
1. securing entitlement to or
2. increasing the amount of


2.1
Income Support or


2.2
Jobseeker’s Allowance or


2.3
Employment and Support Allowance.
1  JSA Regs (NI), reg 105(1);  2  IS (Gen) Regs (NI), reg 42(1)


SERVICE USERS – STATE PENSION CREDIT
13.
DMG 85500 et seq provides guidance on State Pension Credit and payments of income to third parties.  The general rule is that the decision maker should treat any payment of income to a third party in respect of the claimant as possessed by the claimant1.  There are limited exceptions relating to pension schemes.
1  SPC Regs (NI), reg 24(1)

14.
A new exception to the general rule takes effect from 31.10.11.  Any payment of income arising out of the claimant’s participation in a service user group (see DMG 85430) which is paid

1.
to a third party and

2.
in respect of the claimant

cannot be treated as possessed by the claimant1.
1  SPC Regs (NI), reg 24(3)


CAPITAL DISREGARDS – STATE PENSION CREDIT

Payments in lieu of care services
15.
From 31.10.11, payments received which are in lieu of section 8 of the Carers and Direct Payments Act1 (Northern Ireland) 2002 (Direct Payments) are disregarded.
1  Carers and Direct Payments Act (NI) 2002, sec 8

THIRD PARTY DEDUCTIONS – EMPLOYMENT AND SUPPORT ALLOWANCE

Meaning of specified benefit for third party deductions
16.
DMG 46140 gives guidance on the meaning of specified benefit for third party deductions purposes.  From 31.10.11 such deductions as may be made from contribution-based Employment and Support Allowance where1

1.
both income-related Employment and Support Allowance and contribution-based Employment and Support Allowance are in payment and the income-related Employment and Support Allowance is insufficient for the purposes of making such deductions or

2.
if there was no entitlement to contribution-based Employment and Support Allowance there would be entitlement to income-related Employment and Support Allowance at the same rate.
1  SS (C&P) Regs (NI), Sch 8A, para1(1) & 1(2)(b)

AMOUNTS PAYABLE

Enhanced disability premium following the death of a child or young person – Income Support and income-based Jobseeker’s Allowance
17.
DMG 23187 provides guidance on entitlement to the Enhanced Disability Premium following the death of a child or young person.  Legislation has been amended to clarify that the award of Child Benefit can be either in the name of the claimant or partner to allow the payment of the Enhanced Disability Premium for the Child Benefit run on period1.
1  JSA Regs (NI), Sch 1, para 15A(1A); IS (Gen) Regs (NI), Sch 2, para 13A(1A)


Severe disability premium – income-related Employment and Support Allowance
18.
To be entitled to a Severe Disability Premium within Employment and Support Allowance a claimant or partner must be in receipt of Disability Living Allowance care component or the claimant’s partner must be in receipt of “Attendance Allowance”.  From 31.10.11 this includes receipt of “Attendance Allowance” for a claimant as a condition of entitlement to a Severe Disability Premium1.  (See guidance at DMG 44113 and 44114).
1  ESA Regs (NI), Sch 4, para 6 (2)(a)(i) & (2)(b)(i)


Housing costs – income-related Employment and Support Allowance
19.
From 31.10.11 the guidance at DMG 44545 2.2, 44546 2. and 44557 2. is amended to provide that the claimant or their partner has income that may be equal to or exceeds the applicable amount1.
1  ESA Regs (NI), Sch 6, para 15(4)(b) & (17)


Mortgage Interest Run On – 2 year restriction on mortgage interest payments – income-based Jobseeker’s Allowance
20.
Paragraph 25 of DMG Memo Volume 4/93, 8/18 & 13/37 gives guidance on when the 104 week limitation does not apply to income-based Jobseeker’s Allowance claimants.  Where a claimant, who has been receiving Jobseeker’s Allowance, Employment and Support Allowance or Income Support including an amount in respect of mortgage interest, moves off benefit and into work, payments in respect of mortgage interest can continue for 4 weeks (Mortgage Interest Run-On).  Jobseeker’s Allowance claimants are treated as not in remunerative work during the 4 week payment of Mortgage Interest Run-On.  This is paid as Income Support.
21.
From 31.10.11 when deciding whether the limitation applies no account will be taken of entitlement to Income Support simply by virtue of Mortgage Interest Run On being paid after an award of Jobseeker’s Allowance ends as per paragraph 20 above.
22.
The 104 week limitation will apply where the claimant or their partner, when the claimant is a member of a joint claim couple, was previously entitled to Income Support by virtue of receiving Mortgage Interest Run-On1.
1  JSA Regs (NI), Sch 2, para 4A (4) &(6)


Note: Mortgage Interest Run On subsequent to an award of Income Support or Employment and Support Allowance is unaffected (see paragraph 25 of DMG Memo Vol 4/93, 8/18 & 13/37).

JOINT-CLAIMS – JOBSEEKER’S ALLOWANCE

Partner conditionality
23.
Where a member of a joint-claim couple has limited capability for work they can be exempted from having to satisfy the joint-claim conditions.  From 31.10.11, that member will not have to make a claim for Employment and Support Allowance in order to satisfy the limited capability for work exemption1.  So where that member provides

1.
a medical certificate2 or

2.
a self-certificate


2.1
lasting less than 8 days or


2.2
for any of the first 7 days of limited capability for work or

3.
such other evidence that the Department thinks is sufficient to show that the member has limited capability for work3 where it is unreasonable to require them to provide a medical certificate as in sub-paragraph 1. above

they will not have to satisfy the joint-claim conditions for the period that the medical evidence covers.

Note: Self-certificate in 2. above means a written declaration on a form approved by the Department which includes a declaration that the person has been unfit for work on a date or for a period and can also include a statement that they expect to continue to be unfit on subsequent days.
1  JSA Regs (NI), Sch A1, para 6B;  2  SS (Med Ev) Regs (NI), Sch 1, Pt1;  3  WR Act (NI) 07, sec 1(4)


WORK–FOCUSED INTERVIEWS

Lone parents – final year quarterly interviews
24.
DMG 5600 et seq gives guidance on work-focused interview requirements for claimants entitled to Income Support solely on the grounds that they are a lone parent.  From 31.10.11, the requirement to take part in a work-focused interview at quarterly intervals applies to a lone parent

1.
aged 18 or over and

2.
whose only or youngest child is aged 4, 5 or 61.
1  SS (WfI for lone parents) Regs (NI) 01, reg 2ZA; SS (WFI) Regs (NI) 03, reg 3A

Lone parents – child aged 14 and 15
25.
The guidance at DMG 5250 – 5258 about the requirement to take part in a work-focused interview for lone parents whose only or youngest child is aged 14 or 15 is cancelled and should no longer be followed.  A separate memo (see DMG Memo Vol 1/93 & 9/19) is available giving guidance on the changes to work-focused interview requirements for lone parents.

FAILURE TO PROVIDE INFORMATION – INCAPACITY FOR WORK AND LIMITED CAPABILITY FOR WORK
26.
DMG 13671, 42227 and 42371 give guidance on the time limits imposed on the Department in relation to the sending of the (IB50, ESA50 and ESA50A) questionnaire and the reminder1.  For any questionnaire first issued by the Department on or after 31.10.11, those time limits are as in paragraph 27 below.
1  SS (IW) (Gen) Regs (NI), reg 7(2); ESA Regs (NI), reg 22(2) & 37(2)

27.
Where a claimant fails, without good cause, to comply with the Department’s request to supply information referred to in legislation1, he shall be treated as capable of work or not having limited capability for work if
1. at least 4 weeks have elapsed since the Department sent that claimant the first request for that information and

2.
the Department has sent that claimant a further request at least 3 weeks after the first, and at least 1 week has elapsed since that further request was sent.
1  SS (IW) (Gen) Regs (NI), reg 6(1)(b); ESA Regs (NI), reg 21(1)(b) & 36(1)(a)


Example

A questionnaire was sent to Jack on 07.11.11. A reminder is due and sent on 29.11.11. If he still does not return the questionnaire, the first day on which the decision maker can consider whether he should be treated as not having limited capability for work is 07.12.11.
PERSON WITH AN INFECTIOUS OR CONTAGIOUS DISEASE – INCAPACITY FOR WORK AND LIMITED CAPABILITY FOR WORK
28.
DMG 13590 and 42019 3. give guidance on treating as

1.
incapable of work or

2.
having limited capability for work

a person who is prevented from working by reason of his being a carrier, or having been in contact with a case, of a relevant disease.  With effect from 31.10.11 this legislation1 has been amended as in paragraph 29 below.
1 SS (IW) (Gen) Regs (NI), reg 11(1); ESA Regs (NI), reg 20(c)

29.
A person is treated as incapable of work or as having limited capability for work if they are
1. excluded or abstain from work because of a written request or notice lawfully given under a statutory provision or

2.
otherwise prevented from working under a statutory provision because


2.1
it is known or reasonably suspected that they have been infected or contaminated by or


2.2
been in contact with a case of

a relevant disease.

Definitions
30.
The following definitions apply:
1. “Relevant disease”1 means an infectious disease, in respect of which certain legislation2 applies, for the purpose of preventing the spread of the disease or other danger to public health.
1  ESA Regs (NI), reg 2(1);  2  Public Health Act (NI) 1967, sec 15(1); Public Health (Aircraft) Regs (NI) 2008, regs 7 & 8; Public Health (Ships) Regs (NI) 2008, regs 8 & 9

2. “Infectious disease”3 means any infectious or contagious disease but does not include a venereal disease, except in certain circumstances.
3  Public Health Act (NI) 1967, sec 32


EMPLOYMENT AND SUPPORT ALLOWANCE

Relaxation of the first contribution condition
31.
DMG 41032 gives guidance on the relaxation of the first contribution condition.  From 31.10.11 the first contribution condition is taken to be satisfied if1

1.
the claimant has paid Class 1 or 2 contributions for any one tax year before the relevant benefit week and

2.
the claimant has


2.1
earnings at the lower earnings limit in that tax year on which Class 1 contributions have been paid or treated as paid which in total, and disregarding any earnings which exceed the lower earnings limit for that year, are not less than the lower earnings limit multiplied by 26 or


2.2
earnings factors in that tax year derived from Class 2 contributions multiplied by 26 and

any of the conditions in DMG 41032 3. apply.
1  ESA Regs (NI), reg 8(1)(b)


Pending appeal awards
32.
DMG 42480 – 42481 gives guidance on terminating a pending appeal award of Employment and Support Allowance where the appeal is withdrawn, struck out or dismissed.  From 31.10.11 the circumstances in DMG 42480 4. include where the claimant notifies the Department that they do not wish for the appeal to continue before it is submitted to the appeal tribunal1 (see DMG 06191).  This also applies where an award of Employment and Support Allowance is made pending an appeal against a conversion decision2 (see DMG 45700).
1  ESA Regs (NI), reg 147A(5); SS CS (D&A) Regs (NI), reg 33(9); ESA (TP&HB)(EA) Regs (NI), Sch 2, para 4(i)
33.
Where the circumstances in paragraph 32 apply, the claimant is treated as not having limited capability for work from the first day of the benefit week following the date on which the Department discontinues action on an appeal1.
1  ESA Regs (NI), reg 147A(5A)


Work or training beneficiaries
34.
DMG 42317 gives guidance on the linking rules for a work or training beneficiary.  From 31.10.11 the phrase “most recent past period of limited capability for work” is defined as the period of limited capability for work which most recently precedes the period for which the current claim is made, including any period treated as a continuation of an earlier period of limited capability for work1 (see DMG 41111 – 41112).

ESA Regs (NI), reg 148(3); reg 145(1) or (2)

Incapacity Benefit reassessment: changing the conversion decision
35.
DMG 45752 explains that where a decision relating to an existing award is revised or superseded, the decision maker must consider whether a conversion decision should be revised as a consequence, and where appropriate, must revise it.  From 31.10.11 the decision maker can also consider whether the conversion decision should be superseded as a result of the change to the existing award decision1.
1  ESA (TP&HB)(EA) Regs (NI), reg 17(d) & (e)


Revision of Employment and Support Allowance awards
36.
An award of Employment and Support Allowance may be revised at any time1 if

1.
it incorporates a determination that treats a claimant as having limited capability for work until a determination about limited capability for work has been made2 and

2.
the condition in 36 1. was not satisfied at the time when the claim was made and

there is a period before the award which falls to be decided.
1  SS CS (D&A) Regs (NI), reg 3(5D);  2  ESA Regs (NI), reg 30


Example

A claimant is sent a questionnaire on 2.7.12 but it is not returned within the prescribed time.  The decision maker determines that the claimant is to be treated as not having limited capability for work and the award of Employment and Support Allowance is terminated from 1.8.12.  A fresh claim for Employment and Support Allowance is made on 3. 9.12.  The questionnaire though is not returned until 5.11.12 and Employment and Support Allowance is subsequently paid from that date.  The claimant attends a work capability assessment in February 2013 and the decision maker determines that the claimant has limited capability for work.  The decision awarding Employment and Support Allowance from 5.11.12 is revised so that Employment and Support Allwance is awarded from 3.9.12.
37.
Where a claimant’s award of Employment and Support Allowance is terminated because they do not have limited capability for work and

1.
they appeal that decision to the appeal tribunal and

2.
before or after that decision is appealed they are awarded Income Support or Jobseeker’s Allowance and

3.
their appeal is successful

then the decision to award Income Support or Jobseeker’s Allowance may be revised1.
1  SS CS (D&A) Regs (NI), reg 3(5G)

38.
Where a claimant is reassessed for the purposes of Employment and Support Allowance1 and Employment and Support Allowance is not awarded and

1.
they appeal that decision to the appeal tribunal and

2.
before or after that decision is appealed they are awarded Income Support or Jobseeker’s Allowance and

3.
their appeal is successful

then the decision to award Income Support or Jobseeker’s Allowance may be revised2.
1  ESA (TP&HB) (EA) Regs (NI);  2  SS CS (D&A) Regs (NI), reg 3(5H)


RIGHT TO RESIDE – TRANSITIONAL PROTECTION
39.
A claimant who is not habitually resident in the common travel area is not entitled to Income Support, income-related Employment and Support Allowance, income-based Jobseeker’s Allowance, or State Pension Credit1 (“the specified benefits”).  Regulations provide that a claimant cannot be habitually resident unless they have a right to reside in the common travel area2.
1 IS Gen Regs (NI), reg 21(3) & 21AA; ESA Regs (NI), reg 70(1) & Sch 5 Part 1, para 11; JSA Regs (NI), reg 85(4) & 85A; SPC Regs (NI), reg 2(1);
2  IS Gen Regs (NI), reg 21AA(2); ESA Regs (NI), reg 70(2); JSA Regs (NI), reg 85A(2); SPC Regs (NI), reg 2(2)

40.
However, transitional provisions1 provide that the right to reside aspect of the habitual residence test will not apply to claimants who were entitled to a specified benefit on 30.4.04.  A claimant who is benefiting from those transitional provisions will continue to be entitled to those benefits until the award ends in the circumstances set out at DMG 071310.  The legislation now confirms that these transitional provisions apply to income-related Employment and Support Allowance2.
1  SS Hab Res Regs (NI), reg 6;  2  reg 6(4)

41.
In addition, the legislation is amended with effect from 31.10.11 so that claimants will not have to satisfy the right to reside test until the award ends if1

1.
they make a claim for a specified benefit after 30.4.04 and entitlement is continuous with entitlement to that or another specified benefit for a period which includes 30.4.04 and

2.
they subsequently claim income-related Employment and Support Allowance, they are entitled, and the period of limited capability for work links with a previous period of limited capability for work because the separation was not more than 12 weeks.
1  SS Hab Res Regs (NI), reg 6(1)(ca)


Employment and Support Allowance Conversion cases
42.
Once a conversion decision has come into effect the conditions of entitlement for Employment and Support Allowance apply but subject to certain modifications1.  Guidance on this starts at DMG 45670.

1  ESA (TP&HB)(EA) Regs (NI), reg 16(1) & Sch 2

43.
One of those modifications is to the transitional provisions relating to the right to reside described in paragraph 40 above.  Where1 a person is entitled to Employment and Support Allowance
1. by virtue of prescribed legislation governing conversion of existing awards2 (i.e. on conversion) or
2. because the person is treated as having limited capability for work under a specific Employment and Support Allowance regulation3 in the circumstances where the person has made and is pursuing an appeal against a conversion decision which includes a determination that the person does not have limited capability for work and
3. immediately before the effective date of the conversion decision (see DMG 45481 et seq) the person was entitled to one or another of the specified benefits for a continuous period of entitlement which started on or before 30.4.04.

that person is not subject to the right to reside test until the award ends.

Note: In 3. as long as entitlement is continuous, this can include periods of entitlement to different specified benefits.  For example a period of Income Support followed without a break by income-based Jobseeker’s Allowance followed without a break by Income Support.
1  ESA (TP&HB)(EA) Regs (NI), Sch 2, para 7;  2  ESA (TP&HB)(EA) Regs (NI);  3  ESA Regs (NI), reg 30

44.
Where paragraph 43 above has applied and subsequently a repeat claim to Employment and Support Allowance is made and the periods of limited capability for work link because they are separated by less than 12 weeks, the repeat claim will not be subject to the right to reside test.

Note this is because, in a conversion case, the rule in paragraph 43 above replaces the rule in paragraph 41.1 above and the condition in paragraph 41.2 is satisfied.
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