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Chapter 42 - Limited capability for work and limited capability for work-related activity

Introduction
42001
The work capability assessment describes the end to end medical process comprising of 2 elements to help the decision maker decide

1.
whether a claimant has limited capability for work and is entitled to Employment and Support Allowance
2.
whether


2.1
a claimant who has limited capability for work also has limited capability for work-related activity and is entitled to the support component or


2.2
does not have limited capability for work-related activity and is entitled to the work-related activity component.
Benefits affected

42002
Whether a claimant has limited capability for work and limited capability for work-related activity must be determined using the following guidance1.

1  WR Act (NI) 07 Part 1

42003
A determination on whether a claimant


1.
has or does not have, or

2.
is to be treated as having or not having


limited capability for work for entitlement to any benefit, allowance or advantage is conclusive for other decisions on any other benefit, allowance or advantage for the same period where limited capability for work is relevant to entitlement to that benefit, allowance or advantage1.
1  SS & CS (D&A) Regs (NI), reg 10

42004
The benefits and allowances affected include Employment and Support Allowance1, Jobseeker’s Allowance2 and National Insurance credits3.

1  ESA Regs (NI);  2  WR Act (NI) 07, Sch 3, para 6(6);  3  SS (Credits) Regs (NI) 1975, reg 8B

Scope of this chapter and definitions

42005
This chapter contains guidance on

1.
determination of limited capability for work (see DMG 42008)

2.
certain claimants to be treated as having limited capability for work (see DMG 42017)

3.
evidence and information required for determining limited capability for work (see DMG 42091)

4.
limited capability for work assessment (see DMG 42111)

5.
exceptional circumstances (see DMG 42185)

6.
treated as having limited capability for work until assessment (see DMG 42201)

7.
treated as not having limited capability for work (see DMG 42221)

8.
work or training beneficiary (see DMG 42313)

9.
limited capability for work-related activity (see DMG 42351).

Meaning of a health care professional

42006
A health care professional1 means

1.
a registered medical practitioner or

2.
a registered nurse or

3.
a registered occupational therapist or physiotherapist2.
1  ESA Regs (NI), reg 2(1);  2  Health Act 1999 sec 60

Meaning of claimant

42007
Claimant means a person who has claimed Employment and Support Allowance1.

1  WR Act (NI) 07, sec 24(1)

Certain claimants to be treated as having limited capability for work

42017
A claimant is treated as having limited capability for work if the claimant

1.
satisfies certain conditions1 (see DMG 42018)

2.
is a hospital in-patient2 (see DMG 42040)
3.

is receiving certain regular treatments3 (see DMG 42045)

4.
has limited capability for work for part of a day4 (see DMG 42059)
5.
is a qualifying young person receiving education in certain circumstances5 (see DMG 42074)
6.
has exceptional circumstances6 (see DMG 42191).

1  ESA Regs (NI), reg 20;  2  reg 25;  3  reg 26;  4  reg 27;  5  reg 33;  6  reg 29

Certain conditions

42018
Claimants are treated as having limited capability for work and do not have to undergo the limited capability for work assessment if any of the circumstances in DMG 42019 apply to them1 unless they are treated as not having limited capability for work because they are working2 (see DMG 42292 et seq).

1  ESA Regs (NI), reg 20;  2  reg 40 & 44
42019
For the purposes of DMG 42018 the circumstances are that a claimant is1
1.
terminally ill (see DMG 42020 et seq)

2.
receiving treatment, or is likely to receive treatment within six months after the date of the limited capability for work determination, or is recovering from treatment by way of intravenous, intraperitoneal or intrathecal chemotherapy, and in the case of recovery the decision maker is satisfied the claimant should be treated as having limited capability for work.
3.
a carrier, or has been in contact with a case of a relevant disease and is

3.1
excluded or abstains from work, in accordance with a request or notice in writing in accordance with legislation or
3.2
otherwise prevented from working in accordance with legislation regarding relevant diseases (see DMG 42029 for meaning of relevant diseases)

4.
a pregnant woman (see DMG 42030 for further guidance)
4.1
where there is a serious risk of damage to her health or to the health of her unborn child if she does not refrain from work or
4.2
who is in the Maternity Allowance period and is entitled to Maternity Allowance or
4.3
whose expected week of confinement or actual date of confinement has been certified2 on any day in the period

4.3.a
beginning with the first date of the 6th week before the expected week of confinement or the actual date of confinement, whichever is earlier and
4.3.b
ending on the 14th day after the actual date of confinement

if she would have no entitlement to a Maternity Allowance or Statutory Maternity Pay were she to make a claim in respect of that period.
1  ESA Regs (NI), reg 20;  2  SS (Med Ev) Regs (NI) 1976, reg 2(3)
Terminally ill

42020
“Terminally ill” is defined as a claimant who is suffering from a progressive disease and death in consequence of that disease can be reasonably expected within 6 months1.

1  ESA Regs (NI), reg 2(1)

42021
Claimants claiming under special rules are terminally ill as diagnosed by a General Practitioner or other health care professional.

42022
A claimant who is terminally ill and has made


1.
a claim expressly on the ground of being terminally ill or


2.
an application for supersession or revision expressly on the ground of being terminally ill


is entitled to the support component or work-related activity component without the assessment phase having ended1.

1  ESA Regs (NI), reg 7(1)


42023 - 42028

Meaning of relevant disease

42029
“Relevant disease”1 means an infectious disease to which certain legislation2 applies.

1  ESA Regs (NI), reg 2(1);  2  Public Health Act (NI) 1967, sec 15(1);
Public Health (Aircraft) Regs (NI) 1971, reg 8 & 9;  Public Health (Ships) Regs (NI) 1971, reg 9 & 10

Pregnant women

42030
A pregnant woman can be treated as having limited capability for work in certain circumstances1 (see DMG 42019 4.).

1  ESA Regs (NI), reg 20 (d), (e) & (f)

42031
“Sickness of pregnancy”, which can also be described as “emesis”, “hyperemesis”, “hyperemesis gravidarum”, or “morning sickness”, comes within the definition of a disease.  This condition usually occurs between the 29th and 34th weeks before the week of confinement but can also be accepted outside that period when it may include a complication in the pregnancy.


Note :  “Pregnancy” itself does not come within the definition of a disease.
42032
Unless a woman can be treated as having limited capability for work because of pregnancy as in DMG 42019 4., she should provide other evidence of limited capability for work, for example

1.
a complication in the pregnancy or
2.
a medical condition not related to pregnancy.

42033 - 42039
Hospital in-patient

42040
Claimants are treated as having limited capability for work


1.
for any day on which they receive medical or other treatment as in-patients in a hospital or similar institution or


2.
which is a day of recovery from that treatment1 unless they are treated as not having limited capability for work because they are working2 (see DMG 42292 et seq).


Note :  Further guidance on ‘hospital or similar institution’ can be found in DMG Chapter 54.

1  ESA Regs (NI), reg 25(1);  2  reg 40 & 44

42041
A claimant is regarded as undergoing treatment as in DMG 42040 1. where they attend a residential programme of rehabilitation for the treatment of drug or alcohol abuse1.

1  ESA Regs (NI), reg 25(1A)

42042
“Day of recovery” means a day on which a claimant is recovering from treatment as an in-patient in a hospital or similar institution and the decision maker is satisfied that the claimant should be treated as having limited capability for work on that day1.

1  ESA Regs (NI), reg 25(2)
42043
A hospital in-patient can be treated as having limited capability for work even if admitted only for investigation of symptoms unless the investigation reveals that admission was due to another factor such as a personality disorder1.

1  R(S) 1/58;  R(S) 6/59

42044
A hospital in-patient includes a claimant who is admitted to hospital for a single day, for example to have day surgery which doesn’t need to involve an overnight stay.  The distinction is with attending an out-patient clinic which would not be regarded as being an in-patient.

Receiving regular treatment

42045
Claimants are treated as having limited capability for work when they

1.
receive


1.1
regular weekly treatment by way of haemodialysis for chronic renal failure or


1.2
treatment by way of plasmapheresis or by way of radiotherapy or


1.3
regular weekly treatment by way of total parenteral nutrition for gross impairment of enteric function1 and
2.
satisfy the condition in DMG 420482
unless they are treated as not having limited capability for work because they are working3 (see DMG 42292 et seq).
1  ESA Regs (NI), reg 26(1);  2  reg 26(2);  3  reg 40 & 44
42046
An explanation of the treatments in DMG 42045 is in Appendix 3 to this Chapter1.

1  ESA Regs (NI), reg 26

42047
Subject to DMG 42048 a claimant referred to in DMG 42045 is to be treated as having limited capability for work during any week in which that claimant is engaged in treatment or has a day of recovery from that treatment1.

1  ESA Regs (NI), reg 26(1)
42048
Claimants who receive the treatment in DMG 42045 1. are only treated as having limited capability for work from the first week of treatment where they have no fewer than

1.
2 days of treatment or
2.
2 days of recovery from that treatment or
3.
1 day of treatment and 1 day of recovery from that treatment


but the days of treatment or recovery or both need not be consecutive1.

1  ESA Regs (NI), reg 26(2)
42049
The condition in DMG 42048 must be satisfied during the period of the current claim for Employment and Support Allowance.  Where the condition was satisfied before the date of the current claim, and is not satisfied at the date of that claim, the claimant cannot be treated as having limited capability for work under the regular treatment rules.


Example

Bill is receiving radiotherapy on one day a week, with a further day for recovery from the treatment.  The treatment is changed so that he no longer needs a recuperation period.  His Statutory Sick Pay expires, and he claims Employment and Support Allowance.  He cannot be treated as having limited capability for work because his regular treatment is only once a week.  Later his condition deteriorates, and the radiotherapy treatment again means that he needs a subsequent day to recover.  He is treated as having limited capability for work from the first week after the date of claim in which he has two days of treatment including the day of recovery.  Bill continues to be treated as having limited capability for work as long as the treatment lasts, even if it reduces to one day.

42050
There are no linking rules for periods of regular treatment.  If


1.
a claimant has been treated as having limited capability for work as in DMG 42045 and


2.
entitlement to Employment and Support Allowance ends (for example because the treatment ends) and


3.
a further award of Employment and Support Allowance is made from a later date when treatment begins again


the claimant must satisfy the condition in DMG 42048 again before they can be treated as having limited capability for work.


42051 - 42055
42056
A “day of recovery”1 means a day on which the claimant is recovering from any of the forms of treatment listed at DMG 42045, and the decision maker is satisfied the claimant should be treated as having limited capability for work on that day.

1  ESA Regs (NI), reg 26(3)
42057
Where a claimant is in receipt of income-related Employment and Support Allowance, normal rules for exempt work apply (see DMG 42292 et seq).  This means that if the claimant works during a week and their work does not fit within exempt work rules they cannot be treated as having limited capability for work1.

1  ESA Regs (NI), reg 44(3)(a)
42058
Where a claimant is


1.
in receipt of contribution-based Employment and Support Allowance and


2.
treated as having limited capability for work as per DMG 42047 and


3.
working on any day during a week when he is receiving regular treatment or recovering from it


the work does not affect the claimant’s entitlement to contribution-based Employment and Support Allowance1.  But the claimant is only paid contribution-based Employment and Support Allowance for the days of receiving or recovering from treatment if they are not days of work2 (see DMG Chapter 46 for further guidance).

1  ESA Regs (NI), reg 46;  2  reg 169

Claimants treated as having limited capability for work throughout a day

42059
If a claimant
1.
has limited capability for work at the start of a day but becomes capable later that day or
2.
is capable of work at the start of the day but develops limited capability for work during the day


the whole day is treated as a day of limited capability for work if no work is done on that day1.

Note :  The exception to this would be where the night shift worker provision applies (see DMG 42067).
1  ESA Regs (NI), reg 27

42060
This provision applies where there is a sudden onset of, or recovery from, an incapacitating condition.  It does not provide that a claimant with a variable condition that incapacitates them for part of each day has limited capability for work throughout the whole of every day.

42061
When decision makers determine that a claimant has limited capability for work they can consider if this provision applies to treat the claimant as having limited capability for work for the day at the beginning or end of the period of illness.

42062
Even if a claimant is treated as having limited capability for work under this provision any work that they do on that day or on another day in that week may mean that they are to be treated as not having limited capability for work.  A day cannot be a day of limited capability for work if they have undertaken work on that day1.  The normal rules for exempt work2 apply.


Note :  For guidance on exempt work see DMG Chapter 41.
1  ESA Regs (NI), reg 27;  2  reg 45

Example


If a claimant works 9am to 5pm from Monday to Friday, and on the Wednesday has an accident at work at 11am resulting in them being unable to continue with that day’s work this will not be treated as a day of limited capability for work.  The first day of limited capability for work will be the day following the accident if they do not return to work on that day.


42063 - 42066

Night shift workers

42067
Night shift workers are claimants who work for a period of employment which begins on one day and extends over midnight into the next day.  It is necessary to establish how many hours are worked before and after midnight.  The hours of work on any other occasion are not relevant1.

1  R(I) 31/55
42068
The day on which the lesser hours are worked is treated as a day of limited capability for work if1
1.
a claimant works on a night shift for a continuous period over midnight and
2.
the claimant has limited capability for work for the rest of that day.
1  ESA Regs (NI), reg 28(1)
42069
The second day of a night shift is treated as a day of limited capability for work if1
1.
the hours before and after midnight are equal and
2.
the night shift is at the beginning of the period of limited capability for work.

1  ESA Regs (NI), reg 28(2)(a)
42070
The first day of the shift is treated as a day of limited capability for work if1
1.
the hours before and after midnight are equal and
2.
the night shift is at the end of a period of limited capability for work.

1  ESA Regs (NI), reg 28(2)(b)
42071
The provisions do not apply to claimants whose employment lasts for more than 24 hours on either side of midnight1.  For example, it would not apply to continuous employment from 6 pm on Monday to 2 am on Wednesday.  In this example the Wednesday cannot be treated as a day of limited capability for work.

1  R(U) 18/56

42072
A night worker paid by the shift is normally paid for a meal break and this should be included in the calculation of the total time worked.
42073
A night worker paid by the hour is not normally paid for a meal interval.  This should be deducted from the shift hours to arrive at the actual hours worked.  The shift is still regarded as one continuous period of employment because the meal break is a normal break.
Qualifying young claimants to be treated as having limited capability for work in certain circumstances
42074
To help satisfy the condition relating to youth claimants can be treated as having limited capability for work for days on which they are entitled to Statutory Sick Pay1(see DMG 41047).
1  ESA Regs (NI), reg 33(1)

42075
In addition for the purposes of income-related Employment and Support Allowance a claimant is treated as having limited capability for work where the claimant is

1.
not a qualifying young person and

2.
receiving education and
3.
entitled to a Disability Living Allowance1.


Note :  See DMG Chapter 41 for further guidance on qualifying young persons.
1  ESA Regs (NI), reg 33(2)
42076
Decision makers should note that a qualifying young person ceases to be a qualifying young person where they are in receipt of Employment and Support Allowance1.  See DMG Chapter 41 for where a qualifying young person can be entitled to income-related Employment and Support Allowance.

1  CHB (Gen) Regs, reg 2(4) & 8

42077 - 42090

Evidence and information for limited capability for work

General
42091
Information or evidence is needed to determine whether a claimant has limited capability for work1.

1  ESA Regs (NI), reg 21
Evidence

42092
Evidence of limited capability for work should be provided for the day or days of limited capability for work until the claimant has undergone the limited capability for work assessment.  Evidence may be1
1.
self-certification2 (see DMG 42093) or

2.
a statement from a doctor3 (see DMG 42095) or
3.
if it is unreasonable to require such a statement, other evidence which is sufficient to show that the claimant is limited by their physical or mental condition and it is not reasonable to expect them to work because of some specific disease or bodily or mental disablement4.

1  ESA Regs (NI), reg 21(1)(a);  2  SS (Med Ev) Regs (NI), reg 5;  3  reg 2(1)(a), (b) & (c);  4  reg 2(1)(1A)

Self-certification
42093
Evidence of limited capability for work for a spell of less than 8 days, or for the first 7 days of a longer spell, may be self-certification1.  Self-certification is only appropriate for the first 7 days of a period of limited capability for work.


Note :  Where periods of limited capability for work link (see DMG Chapter 41), a claimant can self-certify for the first seven days of each period of limited capability of work even if they are treated as a continuation of an earlier period of limited capability for work.
1  SS (Med Ev) Regs (NI), reg 5(1)

42094
A self-certificate is1
1.
a declaration made in writing by the claimant, in a form approved by the Department or
2.
a verbal declaration by the claimant in such cases where the decision maker allows (for example where the claim to Employment and Support Allowance is made by telephone).


Note :  It should include the information that they have been unfit for work from a date or for a period.  It may also include a statement that the claimant expects to continue to be unfit for work.

1  SS (Med Ev) Regs (NI), reg 5(2)

Doctor’s statements

42095
A doctor’s statement is a statement given in writing by a doctor.  They are made on an approved form1.
1  SS (Med Ev) Regs (NI), reg 2(1) & Sch 1, Pt 2

42096
A doctor1 means a registered medical practitioner and includes a medical practitioner outside the UK who is asked for a medical opinion by the Department.  Doctors must be registered or recognised as such in the country in which they pursue a medical practice.

1  ESA Regs (NI), reg 2(1)

Other evidence

42097
Evidence other than on an approved form or from a registered medical practitioner can be accepted1 if

1.
it is unreasonable to require a doctor's statement and
2.
the evidence shows that the claimant is unfit for work because of a disease or disablement.

1  SS (Med Ev) Regs (NI), reg 2(1)(d)

42098
The decision maker decides what is reasonable in each case.  For example, evidence from alternative therapists such as chiropractors, osteopaths, etc can be accepted if the claimant is usually treated by them as well as, or instead of, a General Practitioner.

42099
Depending on the circumstances1 a declaration that a claimant is incapable of following a particular occupation and is receiving non-medical treatment such as Christian Science treatment (i.e. treatment through prayer) may be sufficient proof of limited capability for work.

1  R(S) 9/51

42100
An employer's certificate which only confirms absence from work is not sufficient evidence1.

1  R(S) 13/51

Information

42101
The decision maker can ask for any additional information to determine whether a claimant has limited capability for work1.

1  ESA Regs (NI), reg 21(1)(c)

42102
Any information relating to the claimant’s ability to perform certain activities1 may be requested in the form of a questionnaire2 unless

1.
 there is already sufficient information to determine the question3
2.
a claimant is to be treated as having limited capability for work4 because they

2.1
satisfy certain conditions (see DMG 42019)

2.2
are a hospital in-patient (see DMG 42040)
2.3
receive certain regular treatments (see DMG 42045)
2.4
are a young person in certain circumstances (see DMG 42074).
1  ESA Regs (NI), reg 34;  2  reg 21(1)(b);  3  reg 21(2);  4  reg  21(3)

42103 - 42110

Limited capability for work assessment

Introduction

42111
The limited capability for work assessment is the part of the work capability assessment process that assesses limited capability for work.  It will normally be completed during the assessment phase of Employment and Support Allowance1and determines entitlement to benefit beyond the assessment phase.

1  WR Act (NI) 07, sec 8(1) & (2)

42112
Whether a claimant’s capability for work is limited by physical or mental condition and the limitation is such that it is not reasonable to require that claimant to work is determined on the basis of a limited capability for work assessment1.

1  ESA Regs (NI), reg 19(1)
42113
Satisfying the test for limited capability for work depends on the ability to perform certain functions1.

1  ESA Regs (NI), reg 19(2)
42114
A claimant’s limited capability for work must be due to a
1.
specific bodily disease or disablement or
2.
specific mental illness or disablement or
3.
direct result of treatment by a registered medical practitioner, for such a disease, illness or disablement


and is assessed by their ability to perform defined activities.  The level of each activity is measured by points which must reach a set total for entitlement to benefit (see Appendix 1 to this Chapter)1.

1  ESA Regs (NI), reg 19(5) & Sch 2

42115
Certain claimants can be treated as having limited capability for work without undergoing the limited capability for work assessment (see guidance at DMG 42018).

42116
Claimants who are not treated as having limited capability for work as per DMG 42115 and so have to undergo the limited capability for work assessment can be treated as having limited capability for work pending actual assessment, provided certain conditions are satisfied (see DMG 42201 et seq)1.

1  ESA Regs (NI), reg 30
42117
As part of the assessment, claimants who are not treated as having limited capability for work may be required to complete a questionnaire (see DMG 42102) and if necessary attend a medical examination.  If they fail without good cause to do either, they can be treated as not having limited capability for work1 (see DMG 42221 et seq).

1  ESA Regs (NI), reg 22 & 23
42118
A claimant will have limited capability for work if, by adding the points scored against any descriptor, a score of at least 15 points is reached1 (see DMG 42158).

1  ESA Regs (NI), reg 19(3)

42119 - 42125

Application of the assessment

42126
The questionnaire is not required if the claimant

1.
satisfies certain conditions (see DMG 42019) or
2.
is a hospital in-patient (see DMG 42040) or
3.
receives certain regular treatment (see DMG 42045)1 or

4.
the decision maker is satisfied that there is sufficient information to decide whether a claimant has limited capability for work without it2.


All other claimants will be sent the questionnaire (ESA50) during the assessment phase of their claim to Employment and Support Allowance.
1  ESA Regs (NI), reg 21(3);  2  reg 21(2)

42127
The questionnaire is designed for the claimant to give as much information about their condition and how it affects them in their daily functioning and how they manage their condition.

42128
Medical services will
1.
scrutinise evidence regarding a claimant’s condition and give an opinion as to whether

1.1
they are treated as having limited capability for work

1.2
in second or subsequent referrals if they have limited capability for work without requiring a limited capability for work assessment

2.
provide impartial medical advice on request.

42129
Medical services are responsible for gathering any information required to support the work capability assessment process.  This includes

1.
sending the questionnaire (ESA50/50A)

2.
sending a reminder if the claimant does not reply within 28 days

3.
deciding if further medical evidence is required from the claimant’s General Practitioner or health care professional.

Note :  This could be any such additional information as the decision maker requires to determine whether a claimant has limited capability for work1.

1  ESA Regs (NI), reg 21(1)(c)

42130
Medical services will arrange for a health care professional to provide an opinion on limited capability for work on either an

1.
ESA85 if the claimant has been examined or
2.
ESA85A if the claimant has not been examined.

42131
Medical services will provide an independent medical opinion on the claimant’s condition, functionality and their ability to perform activities related to work.  They do not provide a diagnostic examination.  Their focus is on a claimant’s abilities rather than their disabilities.  Health care professionals should provide relevant information and good justification for their recommendations with regard to limited capability for work.
42132
In the main, medical reports will be completed electronically.  There is no requirement for the report to be signed by the examining health care professional1.  However the report must identify the status of the health care professional, i.e. whether he/she is a doctor or a registered nurse.

1  R(IB) 7/05

42133
The personalised summary statement forms part of the report form ESA85 where that is produced electronically, and is also produced as a separate form ESA85(S).  It is part of the evidence considered by the decision maker when making determinations as to whether the claimant has limited capability for work, and if so, whether they have limited capability for work-related activity.

42134
The personalised summary statement is a statement of facts and findings made by the health care professional, and is personal to the claimant.  It gives the health care professional the opportunity to


1.
justify their recommendation on the limited capability for work and limited capability for work-related activity activities and descriptors and


2.
explain where the recommendation conflicts with the claimant’s view of their condition.

42135
The personalised summary statement should refer to all of the claimant’s health conditions, and consider the combined impact where multiple conditions are present.  This should reflect the consensus of medical opinion.  It should not introduce new information not already in form ESA85.


42136 - 42137
42138
The questionnaire, the medical report, and any other medical evidence obtained by medical services, are referred to the decision maker to consider whether the claimant has limited capability for work.  There may be differences between the answers from the claimant and the health care professional.


Example


On the questionnaire Kevin indicates he can walk on level ground but cannot walk 200 metres.  He also indicates on the form that he can walk about 50 metres before he has to stop due to severe pain.  On the medical report the health care professional should collect more evidence to identify the actual distance the claimant can walk and the amount of pain and discomfort experienced and how that affects the daily functioning.


The decision maker then considers the merit of each answer and any other evidence to determine an overall score (see DMG 42154)1.  As with all evidence decision makers have to decide what weight to give to the content of the medical report.


Note :  The report should be read as a whole and any concerns over inconsistent or improbable entries addressed before a determination of limited capability for work is made.

1  ESA Regs (NI), reg 19(3)
42139
There should be no changes made to the content of the medical report other than of a very minor nature e.g. a typing error, and these are to be carried out by the same health care professional who completed the original wherever possible.  It is permissible for another approved health care professional to make the amendment, having consulted the author of the original report, for example to avoid unnecessary delay.  However the health care professional making the amendment should make it clear that it has been made following consultation.  Any other additions or alterations should be provided in a separate document.

42140
A claimant may not have returned a questionnaire.  The decision maker can proceed without it if they are satisfied that there is sufficient information for a determination to be made whether the claimant has limited capability for work without it1.  For example the claimant is considered to be in a vulnerable group, i.e. there is a diagnosis of a mental health condition.  A decision to treat as not having limited capability for work due to non return of the questionnaire would not be made but the claimant referred for assessment.

1  ESA Regs (NI), reg 21(2)
42141
The medical report includes an opinion of a health care professional approved by the Department on whether any prescribed exceptional circumstances apply.  The decision maker should consider that opinion when deciding whether a claimant can be treated as having limited capability for work if they do not satisfy the test from the descriptors (see DMG 42185 et seq)1.
1  ESA Regs (NI), reg 29

Second or subsequent referrals

42142
The medical report also includes advice on the period of time that should pass before a claimant is reconsidered for the next work capability assessment process.  This advice is given in all cases but the decision maker can determine afresh whether the claimant still has limited capability for work in prescribed circumstances (see DMG 42147).  This may be at a different time to the advice given on the medical report.
42143
In second and subsequent referrals medical services will

1.
provide confirmation of the assessments which reach or exceed the threshold to satisfy limited capability for work or
2.
arrange for a health care professional to examine all claimants who do not reach the threshold and provide a medical report on their ability to perform the specified activities or

3.
provide a recommendation on whether they fall into the support group criteria see guidance in DMG 42351 et seq.
42144
Not all claimants require a limited capability for work assessment in subsequent referrals.  A health care professional will decide if the claimant’s limited capability for work can be assessed on scrutiny of the available evidence.

42145
However it may be necessary to call the claimant for examination on subsequent referrals to assess limited capability for work-related activity (see DMG 42403).

42146
A work-focused health-related assessment is usually not carried out on second or subsequent referrals unless the claimant was previously in the support group and

1.
the subsequent referral determines they may now be in the work-related activity group and
2.
they have not previously undergone a work-focused health-related assessment.


See DMG Chapter 53 for further guidance on work-focused health-related assessments.

Determining limited capability for work afresh

42147
Where it has been determined a claimant

1.
has limited capability for work or
2.
is treated as having limited capability for work

2.1
in certain conditions (see DMG 42019)

2.2
as a hospital in-patient (see DMG 42040)
2.3
due to receiving certain regular treatment (see DMG 42045)
2.4
in exceptional circumstances (see DMG 42185)

2.5
as a qualifying young claimant receiving education in certain circumstances (see DMG 42074)

the decision maker can determine afresh whether the claimant still has limited capability for work1.
1  ESA Regs (NI), reg 19(7)

42148
DMG 42147 applies where1
1.
the decision maker wishes to determine whether there has been a relevant change of circumstances in relation to the claimant’s physical or mental condition or

2.
the decision maker wishes to determine whether the previous determination was made in ignorance of, or based on a mistake as to some material fact or

3.
at least 3 months have passed since the date of the previous determination.

1  ESA Regs (NI), reg 19(8)


42149 - 42150

Qualifying conditions

42151
The limited capability for work assessment is a test of the extent of a claimant’s limited capability for work because of some specific bodily disease or disablement, a specific mental illness or disablement or as a direct result of treatment provided by a registered medical practitioner for such a disease or disablement to perform specified activities1.  The performance of activities is measured by descriptors the points from which have to reach a set total for the claimant to have limited capability for work2.  If the required number of points is not reached the claimant does not have limited capability for work.  The test is the ability to perform any work not a specific occupation.
1  ESA Regs (NI), reg 19(2), Sch 2, Column 1;  2  reg 19(3), Sch 2, Column 2

42152

42153
The level of each activity is measured by points.  Part 1 contains activities characterising physical function which are broken down into descriptors.  Part 2 contains activities characterising mental, cognitive and intellectual function which are also broken down into descriptors.  The extent to which a claimant can or cannot carry out an activity is determined by which descriptor applies to that claimant.

Calculation of score

42154
Where a claimant meets a descriptor points will be awarded corresponding to that descriptor.

42155
Where more than one descriptor specified for an activity applies to a claimant, only the descriptor with the highest score in respect of each activity which applies can be counted1.

1  ESA Regs (NI), reg 19(6)
42156
A claimant will be assessed as if  wearing any prosthesis with which that claimant is fitted (such as an artificial limb) or wearing or using any aid or appliance which they normally wear or use (such as a hearing aid)1.

1  ESA Regs (NI), reg 19(4)

42157
Other than as in DMG 42155, there is no scoring limitation based on the claimant’s specific disease or bodily disablement.  So, for example, a claimant who cannot walk up and down 2 steps even with the support of a handrail because of their defective sight can score points both for the activity of vision and that of walking1.

1  R(IB) 3/98

42158
A claimant has limited capability for work when

1.
one or more of the descriptors in the physical disabilities1 or mental, cognitive and intellectual functions2 apply and
2.
a total is reached of at least 15 points3 from the descriptors

2.1
specified in Part 1 or

2.2
specified in Part 2 or

2.3
in both categories.

1  ESA Regs (NI), Sch 2, Part 1;  2  Sch 2, Part II;  3  reg 19(3)

42159 - 42170

Determination of the limited capability for work assessment

42171
The decision maker determines whether the assessment is satisfied from

1.
the questionnaire if one is available (see DMG 42102) and
2.
a statement from the General Practitioner1 if one is available and
3.
the medical report of the claimant’s ability to perform the specified functions and

4.
the personalised summary statement and
5.
any other relevant evidence.

1  SS (Med Ev) Regs (NI), reg 2(1)(c)

42172
The normal principles apply to considering the evidence (see DMG Chapter 1).

42173
The limited capability for work assessment does not have to be satisfied in respect of each day1.  A claimant should satisfy the conditions throughout a period.  A claimant whose condition varies from day to day and who would easily satisfy the limited capability for work assessment on 3 days a week and would nearly satisfy it on the other 4 days might have limited capability for work for the whole week.

1  R(IB) 2/99

42174
A claimant may have long periods of illness separated by periods of remission lasting some weeks, during which he or she suffers no significant disablement, such a claimant might have limited capability for work during the periods of illness but not have limited capability for work during the periods of remission.  This is so even if the periods of illness are longer than the periods of remission1.

1  R(IB) 2/99

42175
The test of whether a claimant cannot perform an activity is not whether or not they are physically incapable of performing it.  Matters such as pain, discomfort and repeatability are taken into account.  A claimant is not capable of carrying out an activity if they can only do so with severe pain or, if having done it once, they are unable to repeat it for hours or days.  The extent of a claimant’s ability to repeat the activity in a single stretch and of the intervals at which the claimant would be able to repeat the performance should be identified.  A decision can then be made on whether the claimant can perform the relevant descriptor with reasonable regularity.

42176
There is no specific requirement that a claimant must be able to perform the activity in question with “reasonable regularity”.  Even so regard should be had to some such concept.  The real issue is whether, taking an overall view of the claimant’s limited capability to perform the activity in question, they should reasonably be considered to be incapable of performing it.  The fact that they might occasionally manage to accomplish it, would be of no consequence if, for most of the time, and in most circumstances, they could not do so1.

1  R(IB) 2/99

42177
Where relevant descriptors are expressed in terms that the claimant “cannot” perform the activity, one should not stray too far from an arithmetical approach that considers what the claimant’s abilities are most of the time1.

1  R(IB) 2/99

42178
Descriptors which state that “none of the above apply” to their ability to carry out the activity or where they do not apply mean that the claimant has no problem performing the activity or has less of a problem than would satisfy any of the other descriptors for that activity.


Example


Activity 1 descriptor (f) is “none of the above apply”.  Descriptor (e) is “cannot walk more than 200 metres on level ground without stopping or severe discomfort”.  “None of the above apply” means the claimant has no walking problem or less of a problem than would satisfy the penultimate descriptor 1(e) and would score no points for that activity.

42179
Where a descriptor refers to a claimant being able to use a tool or implement, the use referred to is the use to which the tool or implement is normally put.  The activity relates to hand function and is intended to reflect the ability to manipulate objects in order to carry out work-related tasks.


Example


Ability to use a pen or pencil is intended to reflect the physical use of the object not reflect a claimant’s level of literacy.  The same concept applies to the use of a computer keyboard or mouse.

42180
The decision maker should decide which descriptor applies to each activity.  Provided the determination is sufficiently supported by evidence, for each activity the decision maker can select the descriptor from the medical report (ESA85), the evidence provided by the claimant (including the ESA50 questionnaire), or a different descriptor.  Satisfaction of the test is decided on the total number of points from the final selection of individual descriptors (see DMG 42118).

42181
The decision maker must record the final scores for each descriptor and the reasons for the decision.  Guidance on burden of proof is in DMG Chapter 1.

42182
If the required number of points is not reached a claimant does not have limited capability for work1.

1  ESA Regs (NI), reg 19(3)


42183 - 42184


Exceptional circumstances

42185
Claimants who do not satisfy the limited capability for work assessment by having enough points must be treated as having limited capability for work1 if they

1.
are suffering from a life threatening disease for which

1.1
there is medical evidence (see DMG 42187) that the disease is uncontrollable, or uncontrolled by a recognised therapeutic procedure and

1.2
in the case of a disease that is uncontrolled, there is a reasonable cause for it not to be controlled by a recognised therapeutic procedure or
2.
are suffering from some specific disease or bodily or mental disablement and, by reasons of such disease or disablement, there would be a substantial risk (see DMG 42188) to the mental or physical health of any person if they were found not to have limited capability for work

unless they are treated as not having limited capability for work because they are working2 (see DMG 42292 et seq).

1  ESA Regs (NI), reg 29;  2  reg 40 & 44
Uncontrolled or uncontrollable disease

42186
There should be evidence that the disease is either uncontrolled or uncontrollable.  The decision maker should establish that there is a reasonable cause for it not being controlled by medication or other recognised therapeutic procedure.

Medical evidence

42187
Medical evidence1 means evidence
1.
from a health care professional approved by the Department and
2.
from any health care professional, hospital or similar institution or

3.
that constitutes the most reliable evidence available in the circumstances.

Note :  This definition does not apply to DMG 42285 - 42286.
1  ESA Regs (NI), reg 2(1)

Substantial risk

42188
‘Substantial’ is not defined and should be given its ordinary meaning.  What amounts to ‘substantial’ is a question which must be determined using all the available evidence and taking account of all the circumstances.

42189
The substantial risk can be to the claimant or to any other person.  For example, the claimant’s mental health may be such that they may self-harm or self-neglect or may be violent to others.

42190
A claimant’s anxiety or concern about their ability to cope with the demands of work or a return to work alone does not constitute a substantial risk.

42191
A Court of Appeal judgment1 has said that substantial risk must be determined, not only in the context of work undertaken or in the workplace itself, but also the journey to and from work.

1  Charlton v Secretary of State for Work and Pensions [2009] EWCA Civ 42;  R(IB) 2/09

Risk at work

42192
The judgment states that the decision maker must consider whether a substantial risk arises in the light of the work which the person might be expected to perform in the workplace he might find himself in.  In making this assessment, the decision maker need only identify a broad range of duties that the person could be capable of, taking into account any training given, the person’s aptitude and their disease or disablement.


Example 1

Peter is 27 years old and suffers from alcohol dependency syndrome.  He has never worked and says that his condition prevents him from undertaking any kind of work.  The decision maker identifies that Peter could undertake straightforward and unstructured, unskilled work without substantial risk to himself or any person.  The decision maker need not identify a particular type of work that Peter could be capable of.

Example 2

Phillip is 22 years old and has recently been diagnosed as suffering from epilepsy.  Since the age of 18 he has worked as a roofer and scaffolding erector.  Phillip says that if he were to return to this work, his health would be at substantial risk as he was often expected to work at great height.  The decision maker determines that Phillip could now undertake closely supervised, indoor or outdoor work, at ground level without risk to himself or any person.  The decision maker need not identify a particular type of work that Phillip could be capable of.

Risk associated with travelling to and from work

42193
In assessing risk associated with journeys to and from work, the decision maker may find it useful to examine evidence of the person’s daily life to identify if travel is undertaken.  For example when


1.
going shopping or


2.
visiting friends or

3.
attending appointments e.g. at a hospital.


Example

Kim suffers from contact dermatitis and says that any contact with certain metals causes her condition to flare up uncontrollably.  She says that there would be a substantial risk to her health if exposed to these metals when travelling to and from work.  Evidence of Kim’s daily life shows that she drives to and from the shops, takes her children to school in the car and that she used the bus to travel to the medical examination centre.  The decision maker determines that there would be no substantial risk in travelling to and from work.

Allergic health conditions

42194
Claimants suffering from an allergic health condition may contend that there would be a substantial risk to their health if they were found capable of work.  In such cases, the decision maker may need to refer to the health care professional’s medical report or obtain further evidence from the claimant to determine whether or not a substantial risk exists.  The following are examples of further evidence which may inform the decision making process –


1.
What are the precise details of the substances or materials that the claimant is allergic to?


2.
What, if any, further investigations have been undertaken to establish the cause of the claimant’s allergy?


3.
What has been the result of those investigations?


4.
Has the claimant been prescribed any emergency medicine to deal with the effects of an allergic reaction? i.e. a self-administered adrenaline syringe, commonly known as an Epipen.


5.
Is the claimant able to self-administer emergency medication successfully?


6.
Has the claimant ever suffered an anaphylactic reaction?


7.
If so, what are the details? i.e. when did it occur? What were its after effects and was the claimant hospitalised as a result?


8.
What type(s) of work, if any, has the claimant previously undertaken when suffering from their stated allergic condition?


9.
How were the effects of the claimant’s allergic condition accommodated when undertaking that work? i.e. were any reasonable adjustments made in the workplace?


10.
What precautions does the claimant take in their daily life to avoid contact with the substances or materials in question?


11.
Why would it not be possible to take such precautions in the workplace?

Other health conditions

42195
Claimants suffering from other health conditions may contend that there would be a substantial risk to their health if they were found capable of work.  In such cases, the decision maker may need to refer to the health care professional’s medical report or obtain further evidence from the claimant to determine whether or not a substantial risk exists.  The following are examples of further evidence which may inform the decision making process –


1.
What are the precise details of the claimant’s health condition?


2.
What, if any, investigations have been undertaken into the claimant’s health condition?


3.
What has been the result of those investigations?


4.
Has the claimant been prescribed any medication to deal with their health condition? i.e. an angina sufferer who has been prescribed a GTN spray to relieve their symptoms.


5.
Is the claimant able to self-administer their medication successfully?


6.
Has the claimant ever suffered an emergency in connection with their stated health condition?


7.
If so, what are the details? i.e. when did it occur? what were its after effects and was the claimant hospitalised as a result?


8.
What type(s) of work, if any, has the claimant previously undertaken when suffering from their stated health condition?


9.
How was the claimant’s health condition accommodated when undertaking that work, i.e. were any reasonable adjustments made in the workplace?


10.
What precautions does the claimant take in their daily life to accommodate their health condition?


11.
Why would it not be possible to take such precautions within the workplace?

42196 - 42200

Treated as not having limited capability for work

General

42221
A claimant can be treated as not having limited capability for work if

1.
they fail without good cause to provide information, attend or submit to 
examination1 (see DMG 42222 et seq)

2.
they are certain claimants who

2.1
have a day of sick absence from duty recorded by the Secretary of State for Defence2 (see DMG 42282)

2.2
are attending a training course for which a training allowance or premium is paid3 (see DMG 42283)

2.3
cease to supply medical evidence4 (see DMG 42285 et seq)
2.4
are disqualified for receiving Employment and Support Allowance during a period of imprisonment or detention in legal custody5 (see DMG 42289)

3.
they are not entitled to Employment and Support Allowance by reason of working6 (see DMG 42292).
1  ESA Regs (NI), reg 22 & 23;  2  reg 32(1);  3  reg 32(2);  4  reg 32A;  5  reg 159;  6  reg 40

Failure to return the questionnaire

42222
A claimant can be required to

1.
provide certain information asked for by the decision maker including the return of the questionnaire (see DMG 42224) and
2.
attend and submit to a medical examination for the limited capability for work assessment (see DMG 42241).


If they fail without good cause to do either, claimants are treated as not having limited capability for work1.

1  ESA Regs (NI), reg 22 & 23
42223
Before a claimant can be treated as not having limited capability for work, the decision maker has to be satisfied that the prescribed conditions are met.  These include the way in which the information or attendance was requested and the amount of notice given.

42224
A claimant who is subject to the limited capability for work assessment can be asked to provide information1 relating to their ability to perform certain activities2.  This information is usually asked for by sending the claimant a questionnaire.

1  ESA Regs (NI), reg 21(1)(b);  2  Sch 2
42225
The questionnaire is not required in certain circumstances1 (see DMG 42102).  All other claimants will be sent the questionnaire.

1  ESA Regs (NI), reg 21(3)
42226
It is not appropriate to treat a claimant as not having limited capability for work for non-return of the questionnaire if a claimant fails to return the form but the decision maker has exercised discretion to proceed without it1.

1  ESA Regs (NI), reg 21(2)

42227
A claimant is treated as not having limited capability for work for failure to return the questionnaire without good cause if the decision maker can show that

1.
the questionnaire was sent and
2.
there is no response after 6 weeks to the first request for the information1 from the day following the date of issue and
3.
a further request was sent at least 4 weeks after the first letter and at least 2 weeks have passed since then2 and
4.
good cause has not been accepted for delay beyond the period stated in 2. and 3. above3.

1  ESA Regs (NI), reg 22(2)(a);  2  reg 22 (2)(b);  3  reg 22(1)
The Department’s duty

42228
The decision maker needs to make sure that the Department has complied with the duty set out in the legislation1 to send the questionnaire and the reminder to the claimant.  The decision maker can accept that it has been sent if there is a record of its issue and no indication that it was not properly addressed, stamped and posted.

1  Interpretation Act (NI) 54, sec 24
Has the questionnaire been sent

42229
Care must be taken to identify the date the questionnaire was sent.  The date of its issue is only an indication of the date on which it was posted.  The decision maker should consider whether the questionnaire actually left the issuing office and was put into the external mail on the date recorded1.

1  R(IB) 1/00

Certain claimants to be treated as not having limited capability for work
Member of Her Majesty’s Forces

42282
A claimant who is or has been a member of Her Majesty’s forces1 is treated as not having limited capability for work on any day which is recorded by the Secretary of State for Defence as a day of sickness absence from duty2.  See DMG 41106 et seq for guidance on the meaning of Her Majesty’s forces.
1  ESA Regs (NI), reg 2(1);  2  reg 32(1)

Training course

42283
A claimant is treated as not having limited capability for work on any day on which they1
1.
attend a training course and
2.
are paid a training allowance or premium under certain provisions2.

1  ESA Regs (NI), reg 32(2);  2  E & T Act (NI) 1950, sec 1 & 3

42284
DMG 42283 does not apply

1.
where the Employment and Support Allowance claim is made for a period which begins after the claimant  ceased attending the training course or
2.
where any training allowance or training premium paid to the claimant is paid for the sole purpose of travelling and meal expenses incurred as part of the training course1.

1  ESA Regs (NI), reg 32(3)

Medical evidence ends

42285
A person may be treated as not having limited capability for work1 if


1.
they have supplied medical evidence in accordance with legislation2 and


2.
the period covered by that medical evidence has ended and


3.
the Department has requested further medical evidence and


4.
the person has not, within 6 weeks




4.1

supplied further medical evidence or



4.2

otherwise made contact with the Department to indicate that they wish to have the question of limited capability for work determined.


Note :  The definition of medical evidence at DMG 42187 does not apply.  See DMG 42092 for further guidance.
1  ESA Regs (NI), reg 32A;  2  reg 30(2)(a)

42286
The 6 week period begins on


1.
the date of the Department’s initial request for further medical evidence or


2.
the day after the date on which the period covered by the medical evidence has ended


whichever is the later1.

1  ESA Regs (NI), reg 32A(d)

42287
If at the end of the 6 weeks no further medical evidence is received, or the claimant does not contact the Department, the decision maker should treat the claimant as not having limited capability for work from the day after the medical evidence expires.  The decision is effective from the date of change1, which is the date from which the claimant is treated as not having limited capability for work.

1  SS & CS (D&A) Regs (NI), Sch 2C, para 2 & 3(a)


Example

Graham’s current medical certificate provides him with evidence of limited capability for work up to and including 19.5.10.  A reminder that further medical evidence will be required is issued on 12.5.10.  The 6 weeks period ends on 30.6.10, and Graham does not contact the Department by then.  He is treated as not having limited capability for work from 20.5.10, the day after the medical evidence ends.

42288
Where the person


1.
fails to provide further medical evidence and


2.
asks for limited capability for work to be determined


the decision maker should continue to follow the guidance in DMG 42208 - 42213.


Example

William is covered by a doctor’s statement up until 5.7.10.  On 13.7.10 the local office receives a letter from him stating that he became fit enough to start work on 12.7.10.  The decision maker may accept this as a request from William for his limited capability for work to be determined for the period from 6.7.10 to 11.7.10.
Detention in legal custody

42289
A claimant is to be treated as not having limited capability for work if disqualified for receiving contribution-based Employment and Support Allowance during a period of imprisonment or detention in legal custody if that disqualification is for more than 6 weeks1.  Payment of contribution-based Employment and Support Allowance is suspended from the first day of imprisonment or detention in legal custody.  If a decision is subsequently made to disqualify the claimant for receiving contribution-based Employment and Support Allowance, that decision will apply from the first day of imprisonment or detention in legal custody.  Therefore, unless it is for a period of 6 weeks or less, the claimant will be treated as not having limited capability for work from the first day of imprisonment or detention in legal custody.


Note :  See DMG Chapter 53 for guidance on disqualification for imprisonment or detention in legal custody for contribution-based Employment and Support Allowance.
1  ESA Regs (NI), reg 159(1)


Example

Kenneth is detained in legal custody on 1.2.10 and payment of his contribution-based Employment and Support Allowance is suspended.  On 1.4.10 the decision maker decides that Kenneth should be disqualified for receiving contribution-based Employment and Support Allowance from 1.2.10 because he has been sentenced to a period of imprisonment for a period exceeding 6 weeks.  There is also a determination that Kenneth is treated as not having limited capability for work from 1.2.10.
42290
If the claimant is entitled to income-related Employment and Support Allowance as a prisoner during a period of imprisonment or detention in legal custody where they are awaiting trial or sentencing1, they are treated as not having limited capability for work from the day after they cease to be so entitled2.


Note :  See DMG Chapter 54 for guidance on income-related Employment and Support Allowance during a period of imprisonment or detention in legal custody.
1  ESA Regs (NI), Sch 5, para 3;  2  reg 159(2)


Example

Jackie is entitled to income-related Employment and Support Allowance while she is on remand awaiting sentencing, with her applicable amount being the amount of her housing costs.  On 21.4.10 she is sentenced to a term of imprisonment.  The decision maker supersedes the award of income-related Employment and Support Allowance and decides that Jackie has no entitlement to it from 21.4.10 because her applicable amount is nil.  There is also a determination that Jackie is treated as not having limited capability for work from 22.4.10.

42291
If the claimant is entitled to contribution-based Employment and Support Allowance and income-related Employment and Support Allowance the decision maker should consider both DMG 42289 and DMG 42290.


Example

Christian is entitled to contribution-based Employment and Support Allowance and income-related Employment and Support Allowance which includes an amount for housing costs.  On 12.4.10 he is detained in legal custody.  The decision maker suspends payment of contribution-based Employment and Support Allowance.  The decision maker also supersedes the award of income-related Employment and Support Allowance and decides that Christian’s applicable amount for income-related Employment and Support Allowance is the amount of his housing costs.  On 6.9.10 Christian is sentenced to a term of imprisonment.  The decision maker decides that Christian should be disqualified for receiving contribution-based Employment and Support Allowance from 12.4.10 because he has been sentenced to a period of imprisonment for a period exceeding 6 weeks.  In addition, the decision maker supersedes the award of income-related Employment and Support Allowance and decides that Christian has no entitlement to it from 6.9.10 because his applicable amount is nil.  There is also a determination that Christian is treated as not having limited capability for work for income-related Employment and Support Allowance purposes from 7.9.10.
Claimants who are treated as not entitled to Employment and Support Allowance by reason of working to be treated as not having limited capability for work

42292
For guidance on the effect of working on a claim or an award of Employment and Support Allowance see DMG Chapter 41.

42293
Claimants who are treated as not entitled to Employment and Support Allowance by reason of working are treated as not having limited capability for work1 unless the claimant remains entitled to contribution-based Employment and Support Allowance but is not entitled to income-related Employment and Support Allowance2.

1  ESA Regs (NI), reg 44(1);  2  reg 44(2)

42294
DMG 42293 applies even if it is determined that the claimant has or is to be treated as having limited capability for work because they

1.
satisfy certain conditions1 (see DMG 42019)

2.
are a hospital in-patient2 (see DMG 42040)
3.
are receiving certain regular treatments3 (see DMG 42045)
4.
have exceptional circumstances4 (see DMG 42185)
5.
satisfy the conditions pending assessment5 (see DMG 42201).
1  ESA Regs (NI), reg 20;  2  reg 25;  3  reg 26;  4  reg 29;  5  reg 30

Date of determination

42295
Where a claimant is in receipt of Employment and Support Allowance the determination to treat someone as not having limited capability for work applies to the whole week during which the work is done.  However that person is only treated as not having limited capability for work on the days on which they actually work in the week in which they

1.
first have limited capability for work1 or
2.
start or return to work2.

1  ESA Regs (NI), reg 40(4)(a);  2  reg 40(4)(b)

42296
See DMG 42067 for guidance on the day or days in a week on which a night shift worker works1.

1  ESA Regs (NI), reg 40(6)
42297
See DMG 42057 et seq for guidance on the effects of work on claimants who are receiving or recovering from regular treatment.


42298 - 42312

Work or training beneficiaries

General
42313
Certain claimants who move from limited capability for work into work or training are work or training beneficiaries1.


Note :  See DMG Chapter 41 on guidance on linking rules for work or training beneficiaries.
1  WR Act (NI), Sch 2, para 4(1);  ESA Regs (NI), reg 148
42314
The linking term1 is a fixed period of 104 weeks starting on the first day immediately after the last day of a period of limited capacity for work.

1  ESA Regs (NI), reg 148(3)

Example
	Last day of period of limited capability for work
	Thursday 13.11.08

	Linking term starts
	Friday 14.11.08

	Linking term ends
	Thursday 12.11.10


42315
Work for a work or training beneficiary is work, other than exempt work

1.
for which payment is made or
2.
which is done in expectation of payment1.

Note :  The work does not have to be of 16 hours or more each week.

1  ESA Regs (NI), reg 148(3) & reg 45
42316
The benefits affected are any allowance or advantage for which entitlement is dependent upon limited capability for work1.  For example this includes credits, Employment and Support Allowance and housing costs linking rules.

1  WR Act (NI) 07;  SS C&B (NI) Act 92;  ESA Regs (NI), reg 148(3)
42317
A claimant is a work or training beneficiary on any day in a linking term if that claimant1
1.
had limited capability for work for more than 13 weeks in the most recent past period of limited capability for work and
2.
ceased to be entitled to an allowance or advantage at the end of that period of limited capability for work and

3.
started work or training within one month of benefit stopping at the end of that period of limited capability for work.

Note :  The most recent period of limited capability for work includes a period of limited capability for work which is treated as a continuation of an earlier period of limited capability for work (see DMG Chapter 41).
1  ESA Regs (NI), reg 148(1)
42318
A claimant is not a work or training beneficiary if1
1.
the most recent period of limited capability for work was ended by a determination that the claimant did not have limited capability for work and

2.
that determination was on the basis of a limited capability for work assessment.

1  ESA Regs (NI), reg 148(2)
42319
A claimant is not a work or training beneficiary if the period of limited capability for work ended because the claimant was treated as not having limited capability for work because the claimant failed without good cause

1.
to provide information or
2.
to attend for or submit to an examination.

42320
A claimant does not have to start work within one month of the determination that they do not have limited capability for work made by the decision maker.  The important date is the date entitlement to benefit ends1.

1  ESA Regs (NI), reg 148(1)(c)
Linking rules - limited capability for work

42321
A work or training beneficiary is treated as having limited capability for work from the first day of the claim within the linking term until such time as a determination is made as to whether the claimant has, or is treated as having, limited capability for work where1
1.
there is medical evidence2 of limited capability for work (see DMG 42092) and

2.
in the most recent past period of limited capability for work it had been determined that there was limited capability for work because the work or training beneficiary

2.1
was assessed for limited capability for work or
2.2
was treated as having limited capability for work due to

2.2.a
satisfying certain conditions (see DMG 42019)

2.2.b
being in hospital (see DMG 42040)

2.2.c
receiving regular treatment (see DMG 42045)

2.2.d
had exceptional circumstances (see DMG 42185)
2.2.e
being a certain young person receiving income-related Employment and Support Allowance (see DMG 42075).
1  ESA Regs (NI), reg 149;  2  SS (Med Ev) Regs (NI), reg 2

Linking rules - limited capability for work-related activity

42322
A work or training beneficiary is treated as having limited capability for work-related activity from the first day of the claim within the linking term until such a time as a determination is made as to whether the claimant has, or is treated as having limited capability for work-related activity where that work or training beneficiary was a member of the support group when the most recent past period of limited capability for work ended1.

1  ESA Regs (NI), reg 150

42323 - 42330

Limited capability for work-related activity

General

42351
A determination has to be made whether a claimant who has limited capability for work also has limited capability for work-related activity at the end of the assessment phase1.

1  WR Act (NI) 07, sec 9(1) & (2)

42352
Where it is determined a claimant has limited capability for work the claimant will receive an Employment and Support Allowance component during the main phase of Employment and Support Allowance entitlement.  Which component they receive depends on whether or not they also have limited capability for work-related activity.


Note :  See DMG Chapter 44 for guidance on amounts payable.
42353
Claimants with the most severe illnesses or disabilities who have limited capability for work-related activity will receive the support component1 without conditionality although they may participate in work-related activity on a voluntary basis if they so wish.

1  WR Act (NI) 07, sec 4(4)
42354
The majority of claimants who will be determined not to have limited capability for work-related activity will receive a work-related activity component1.  These claimants are required to engage in the work focused interview regime in the main phase of their Employment and Support Allowance claim.


Note :  For further guidance on work-focused interviews see DMG Chapter 53.
1  WR Act (NI) 07, sec 2(3) & 4(5)

Entitlement ends before limited capability for work-related activity is determined

42355
In cases where an award of Employment and Support Allowance ends during the assessment phase, a claimant may request arrears of a component to be paid, even though no determinations about limited capability for work and limited capability for work-related activity have been made before entitlement ends.

42356
Where


1.
a claimant’s entitlement to Employment and Support Allowance ends, for example because they have returned to work, after the 13th week of entitlement but before the work capability assessment has been carried out and


2.
the claimant asks for arrears of a component to be paid from week 14


the decision maker should make a decision not to supersede the decision which awarded entitlement, or any later superseding decision, on the grounds that the conditions allowing supersession are not satisfied.  See DMG 4019 - 4020 for guidance on making a decision not to supersede.  The decision carries the right of appeal to an appeal tribunal.

1  SS (NI) Order 98, sec 12(1);  R(DLA) 1/03

42357
A claimant cannot be awarded a component until the assessment phase has ended1, and this is


1.
the last day of a period of 13 weeks starting with the date of the award2 or


2.
when a determination about limited capability for work has been made if later3.


This means that if the limited capability for work determination is not made within the 13 week period, the assessment phase cannot end until it is made.  See DMG 44015 - 44016 for guidance on ending the assessment phase.

1  WR Act (NI) 07, sec 2(2)(a) & (3)(a);  sec 4(4)(a) & (5)(a);  2  ESA Regs (NI), reg 4(1);  3  reg 4(2)

42358
If the claimant has limited capability for work, a determination is also required as to whether they have limited capability for work-related activity1.  This determines whether the claimant is paid the work-related activity component or the support group component, and when the main phase begins2.

1  ESA Regs (NI), reg 34;  2  reg 2(1) definition of “main phase”

42359
These determinations cannot be made without evidence, and the claimant cannot be given the benefit of the doubt.  Even if the decision maker had sufficient evidence, for example from the questionnaire (ESA50), to make the necessary determinations without a medical report, the supersession effective date rules do not permit arrears of the component to be paid from week 14 in such cases.  This is because the rule allowing backdating to week 14 only applies where the component is awarded following receipt of a report from a health care professional1.

1  SS & CS (D&A) Regs (NI), reg 6(2)(q) & 7(37)

42360
That means that the normal effective date rules for a change of circumstances would apply1.  The change would be making the determinations, and as this occurred after entitlement to Employment and Support Allowance ended it would not be relevant to the decision which awarded entitlement.  The decision maker could not supersede for a relevant change of circumstances to change that outcome, as, in this context, further entitlement following a disallowance requires a claim1.

1  SS & CS (D&A) Regs (NI), Sch 2C;  2  SS (NI) Order 98, art 9(2)(b)

Determination of limited capability for work-related activity

42361
Whether a claimant’s capability for work-related activity is limited by the claimant’s physical or mental condition and the limitation is such that it is not reasonable to require the claimant to undertake such activity is determined if one or more of the descriptors are met1.

1  ESA Regs (NI), reg 34(1), Sch 3
42362
A descriptor applies to a claimant if that descriptor applies to the claimant for the majority of the time or on the majority of occasions on which the claimant carries out or attempts to carry out the activity described by that descriptor1.

1  ESA Regs (NI), reg 34(2)
42363
A claimant will be assessed as if wearing any prosthesis with which they are fitted or wearing or using any aid or appliance which they normally wear or use1.

1  ESA Regs (NI), reg 34(3)
Certain claimants treated as having limited capability for work-related activity

42364
A claimant is treated as having limited capability for work-related activity if they are1

1.
terminally ill

2.
receiving or recovering from treatment by way of intravenous, intraperitoneal or intrathecal chemotherapy or likely to receive such treatment within six months of the date the decision maker makes the limited capability for work-related activity determination or
3.
in the case of a woman, she is pregnant and there is a serious risk of damage to her health or the health of her unborn child if she does not refrain from work-related activity.
1  ESA Regs (NI), reg 35(1)
42365
A claimant who does not have limited capability for work-related activity is treated as having limited capability for work-related activity if

1.
the claimant suffers from some specific disease or bodily or mental disablement and
2.
by reasons of such disease or disablement, there would be a substantial risk (see DMG 42188) to the mental or physical health of any person if that claimant were found not to have limited capability for work-related activity1.

1  ESA Regs (NI), reg 35(2)

Information required for determining capability for work-related activity

42366
The information required to determine whether a claimant has limited capability for work-related activity is1
1.
any information relating to the descriptors that may be requested in the form of a questionnaire and
2.
any additional information as may be requested.

1  ESA Regs (NI), reg 36(1)
42367
Where the decision maker is satisfied there is sufficient information to determine whether a claimant has limited capability for work-related activity without the questionnaire that information will not be required1.  For example the claimant is considered to be in a vulnerable group, i.e. there is a diagnosis of a mental health condition. A decision to treat as not having limited capability for work-related activity due to non return of the questionnaire would not be made but the claimant referred for assessment.

1  ESA Regs (NI), reg 36(2)
42368
Certain claimants who are treated as having limited capability for work (see DMG 42017 et seq) are not required to complete a questionnaire for the purposes of determining limited capability for work but will be required to provide information relating to the descriptors for limited capability for work-related activity unless they are also treated as having limited capability for work-related activity (see DMG 42364).

42369
Medical services are responsible for gathering any information required to support the work capability assessment process.  This includes

1.
sending the questionnaire (ESA50A)

2.
sending a reminder if the claimant does not reply within 28 days.


Note :  This could be any such additional information as the decision maker requires to determine whether a claimant has limited capability for work-related activity1.

1  ESA Regs (NI), reg 36(1)

42370
It will not be necessary to obtain completion of an ESA50A for limited capability for work-related activity in every case where the claimant has already provided information on an ESA50 for limited capability for work.  The health care professional should obtain additional information regarding the descriptors at the medical examination for limited capability for work in order to provide an opinion on limited capability for work-related activity (see DMG 42382).


Note :  There will be no need for a medical examination if a health care professional can confirm on the basis of paper evidence that the claimant is in the support group.  If both limited capability for work and limited capability for work-related activity can be assessed from the same piece of evidence then there is no need to obtain further information.

Failure to provide information

42371
A claimant is treated as not having limited capability for work-related activity if

1.
the questionnaire was sent and
2.
there is no response after 6 weeks to the first request for the information1 from the day following the date of issue and
3.
a further request was sent at least 4 weeks after the first letter and at least 2 weeks have passed since then2 and
4.
good cause has not been accepted for the delay beyond the period stated in 2. and 3. above3.

1  ESA Regs (NI), reg 37(2)(a);  2  reg 37(2)(b);  3  reg 37(1)
42372
The decision maker needs to make sure that the Department has complied with the duty set out in the legislation1 to send the questionnaire and the reminder to the claimant.  The decision maker can accept that it has been sent if there is a record of its issue and no indication that it was not properly addressed, stamped and posted.

1  Interpretation Act (NI) 54, sec 24
42373
If the decision maker concludes that the Department has complied with the duty set out in the legislation, they may then go on to consider whether the claimant had good cause for their failure to return the questionnaire1 (see DMG 42381).

1  ESA Regs (NI), reg 39
42374
Any reasons given for the non-return should be judged on the balance of probabilities.  Whether the reasons for delay amount to good cause depends upon whether the decision maker considers, for example

1.
it was reasonable not to return the questionnaire on this occasion or
2.
if non receipt by the office or claimant was more probable than not.

42375
See DMG 42381 et seq for guidance on good cause where a claimant fails to return a questionnaire for a determination of limited capability for work-related activity.  The general principles in DMG 42229 to 42232 to be considered when determining limited capability for work also apply to limited capability for work-related activity.


Note :  A claimant who fails to provide information for limited capability for work-related activity can only be treated as not having limited capability for work-related activity.  A claimant cannot be treated as not having limited capability for work if their failure was to not provide information in respect of the limited capability for work-related activity part of the work capability assessment.

Claimants who may be called for examination

42376
Claimants may be called to attend a medical examination by a health care professional approved by the Department where it has to be determined whether or not they have limited capability for work-related activity1.

1  ESA Regs (NI), reg 38(1)
42377
Claimants can be treated as not having limited capability for work-related activity if


1.
they fail without good cause to attend or submit to a medical examination1 and


2.
they



2.1

had at least 7 days written notice of the examination or



2.2

agreed to accept a shorter period of notice whether given in writing or otherwise2.

1  ESA Regs (NI), reg 38(2);  2  reg 38(3)
42378
The general principles in DMG 42243 - 42257 to be considered when determining limited capability for work also apply to limited capability for work-related activity.


Note :  A claimant who fails to attend or submit for examination for limited capability for work-related activity can only be treated as not having limited capability for work-related activity.  A claimant cannot be treated as not having limited capability for work if their failure to attend or submit for examination was in respect of the limited capability for work-related activity part of the work capability assessment.

42379
Where a claimant fails without good cause to attend or submit for examination the claimant can be treated as not having limited capability for work-related activity1 (see DMG 42380).

1  ESA Regs (NI), reg 38(2)
42380
If the decision maker concludes that the Department has complied with the duty set out in DMG 42377 they may go on to consider whether the claimant had good cause for their failure to attend or submit to a medical examination (see DMG 42381).

Consideration of good cause

42381
When a claimant fails to provide information or to attend or submit to an examination, consideration of good cause includes

1.
whether the claimant was outside Northern Ireland at the relevant time and
2.
the claimant’s state of health at the relevant time and
3.
the nature of any disability the claimant has1.

1  ESA Regs (NI), reg 39

42382
The list is not exhaustive, the regulations state “include”.  The onus of proving good cause lies with the claimant who fails to comply.  The test of good cause is whether the decision maker judges the reason for non-attendance or failure to attend or submit to examination to be reasonable and likely on the balance of probabilities.  See DMG Chapter 1 for guidance.  The decision maker needs to ascertain the precise facts and apply the concept of “good cause”.

42383
See DMG 42265 - 42278 for further guidance on consideration of whether a claimant has good cause.  This guidance is general on the principles of good cause and applies to consideration of both limited capability for work and limited capability for work-related activity.

Note :  A claimant who fails to return information, attend or submit for an examination for limited capability for work-related activity can only be treated as not having limited capability for work-related activity.  A claimant cannot be treated as not having limited capability for work if their failure was to not return information, attend or participate in the limited capability for work-related activity part of the work capability assessment.

42384
Where there is no evidence of good cause or the reasons provided are not accepted as good cause, the decision maker should determine that the claimant is treated as not having limited capability for work-related activity.


42385 - 42390

Determination of whether a claimant has limited capability for work-related activity

42391
The decision maker determines whether a claimant has limited capability for work-related activity from

1.
the questionnaire if one is available and
2.
a statement from the General Practitioner if one is available and

3.
the medical opinion from the health care professional including the personalised summary statement and

4.
any other relevant evidence.

42392
Health care professionals should provide relevant information and good justification for their recommendations with regard to limited capability for work-related activity on a medical report form on either an

1.
ESA85 if the claimant has been examined for limited capability for work and the recommendation is that the claimant does not have limited capability for work-related activity or

2.
ESA85A if the claimant
2.1
has not been examined or

2.2
has been examined for limited capability for work and the recommendation is that the claimant has limited capability for work-related activity or

2.3
is treated as having limited capability for work and has been called for examination for assessment of limited capability for work-related activity only.


Note :  For the purposes of 2.2 if limited capability for work-related activity is identified at examination the decision maker will get two reports.  An ESA85 for limited capability for work and an ESA85A for limited capability for work-related activity.
42393
In the main, medical reports will be completed electronically.  There is no requirement for the report to be signed by the examining health care professional1.  However the report must identify the status of the health care professional, i.e. whether he/she is a doctor or registered nurse.
42394
The medical report includes an opinion of a health care professional on whether any prescribed exceptional circumstances apply.  The decision maker should consider that opinion when deciding whether a claimant can be treated as having limited capability for work-related activity if they do not satisfy the test for limited capability for work-related activity from the descriptors1(see DMG 42365).
1  ESA Regs (NI), reg 35(2)

42395
The normal principles apply to considering the evidence.  Guidance is in DMG Chapter 1.


42396 - 42400

Second or subsequent referrals
42401
The medical report also includes advice on the period of time that should pass before a claimant is reconsidered for the next work capability assessment process.  This advice is given in all cases but the decision maker can determine afresh whether the claimant still has or can be treated as having limited capability for work-related activity in prescribed circumstances (see DMG 42405).  This may be at a different time to the advice given on the medical report.
42402
In second and subsequent referrals a health care professional will provide a recommendation on whether a claimant has limited capability for work-related activity.

42403
Not all claimants require a limited capability for work assessment in subsequent referrals.  A health care professional will decide if limited capability for work can be assessed on scrutiny of the available evidence however it may be necessary to call the claimant for examination on subsequent referrals to assess capability for work-related activity.

42404
Medical conditions can improve with treatment or they may decline.  Depending on the outcome of future assessments claimants who are placed in the work-related activity group may be removed from that group and placed in the support group and vice versa.

Determining limited capability for work-related activity afresh

42405
Where it has been determined a claimant

1.
has limited capability for work-related activity or
2.
is treated as having limited capability for work-related activity or
3.
is treated as not having limited capability for work-related activity
the decision maker can determine afresh whether the claimant still has limited capability for work-related activity1.
1  ESA Regs (NI), reg 34(4)

42406
DMG 42405 applies where1
1.
the decision maker wishes to determine whether there has been a relevant change of circumstances in relation to the claimant’s physical or mental condition or

2.
the decision maker wishes to determine whether the previous determination was made in ignorance of, or based on a mistake as to some material fact or

3.
at least 3 months have passed since the date of the previous determination.

1  ESA Regs (NI), reg 34(5)


42407 - 42449

Appendix 1

Regular treatment categories (DMG 42045 et seq)

Explanation of treatments


Plasmapheresis

Plasmapheresis is a process by which harmful substances can be removed from the bloodstream.  Blood is taken from the person's vein, and the fluid part (plasma) containing the harmful substance is separated from the blood cells and removed.  The blood cells are then mixed with an appropriate substitute fluid and returned to the person.


Radiotherapy


Radiotherapy is the use of X-rays to kill cancer cells.  It is given as a series of administrations, with varying intervals between doses.  Persons undergoing radiotherapy often feel very unwell for a few days after each dose.


Renal dialysis


Renal dialysis is used in the treatment of kidney (renal) failure.  It is the process whereby waste products, which would usually be excreted in the main by the kidneys, are artificially removed from the body.  There are two forms of dialysis: haemodialysis and peritoneal dialysis.


In haemodialysis, blood is circulated from the person's arm into a machine which removes the waste substances; the cleansed blood is then returned to the person.  Haemodialysis is usually carried out two or three times a week. 


In peritoneal dialysis the process involves introducing fluid into the abdomen through a permanently-positioned tube (an indwelling catheter).  Harmful waste products are removed from the blood into this fluid through the inner lining of the abdomen (the peritoneum).  After some hours, the fluid is drained from the abdomen and replaced with a fresh volume, and the cycle is repeated on a continuous basis.


Total parenteral nutrition


Total parenteral nutrition is a recent development in the treatment of serious intestinal conditions such as Crohn's disease.  It is a way of ensuring adequate nutrition when normal absorption of food and fluid from the gut is impossible as a result of severe disease.


A fine tube (catheter) is inserted into a major vein in the neck, and is held in permanent position, its end is capped when not in use.  A special feeding solution, 3 to 5 litres in all, is pumped through the catheter using a special pump mounted on a stand.  The process takes 8 to 14 hours, and is usually carried out overnight.


For most people, the need for total parenteral nutrition will be life-long.
Pensioner premium

44091
Age is the only qualifying condition for pensioner premium.

44092
Pensioner premium is payable if the claimant or partner has reached the qualifying age for State Pension Credit1.  The two types of pensioner premium are

1.
single claimants pensioner premium - for a single claimant2 and
2.
couples pensioner premium - for a claimant who is a member of a couple3
1  ESA Regs (NI), Sch 4, para 5;  2  Sch 4, para 11(1)(a);  3  Sch 4, para 11(1)(b)

Single claimants

44093
The amount of pensioner premium payable in respect of a single claimant depends upon whether there is

1.
entitlement to the work-related activity component1 or
2.
entitlement to the support component2 or
3.
no entitlement to either component3
1  ESA Regs (NI), Sch 4, para 11(1)(a)(i);  2  Sch 4, para 11(1)(a)(ii);  3  Sch 4, para 11(1)(a)(iii)

Member of a couple

44094
The amount of pensioner premium payable in respect of a claimant who is a member of a couple depends upon whether there is


1.
entitlement to the work-related activity component1 or

2.
entitlement to the support component2 or

3.
no entitlement to either component3
1  ESA Regs (NI), Sch 4, para 11(1)(b)(i);  2  Sch 4, para 11(1)(b)(ii);  3  Sch 4, para 11(1)(b)(iii)


44095 - 44100

Enhanced disability premium

General

44101
Enhanced disability premium is payable if

1.
the support component is included in the claimant’s applicable amount1 or
2.
Disability Living Allowance at highest rate care component is payable in respect of


2.1
the claimant2 or


2.2
the claimant’s partner where that partner is aged less than the qualifying age for State Pension Credit3.
1  ESA Regs (NI), Sch 4, para 7(1)(a);  2  Sch 4, para 7(1)(b)(i);  3  Sch 4, para 7(b)(ii)
44102
The enhanced disability premium is not payable where the claimant

1.
is a single person1 and
2.
is a patient2 and has been for more than 52 weeks3 or
3.
in the case of a couple or a polygamous marriage where each member is a patient and have been for more than 52 weeks4.
1  ESA Regs (NI), Sch 4, para 7(2)(a)(i);  2  reg 69(2);  3  Sch 4, para 7(2)(a)(ii);  4  Sch 4, para 7(2)(b)

Admission to a residential care home, nursing home, or independent hospital

44103
Disability Living Allowance highest rate care component may continue to be payable when a person is admitted to a residential care home, nursing home or independent hospital.  In such a case enhanced disability premium will continue to be payable until the Disability Living Allowance higher rate care component ceases1.

1  ESA Regs (NI), Sch 4, para 7(1)


44104 - 44110

Carer premium

General

44166
Carer premium is paid at one rate.  If the conditions for carer premium are met, carer premium should be included in the claimant's applicable amount in addition to any other premium.

44167
If the conditions for carer premium are met by both members of a couple, carer premium should be included in the claimant’s applicable amount for them both.

44168
The conditions for carer premium are that

1.
the claimant or

2.
the claimant’s partner or

3.
both the claimant and partner


are entitled to a Carer’s Allowance.


Note :  Carer’s premium should not be awarded where Carer’s Allowance is taken into account as notional income (see DMG Chapter 51).  This is because there would be no entitlement to Carer’s Allowance.
Carer premium extension period

44169
Where a carer premium has been awarded but the person in respect of

1.
whose care the Carer’s Allowance has been awarded dies or
2.
whom the carer premium was awarded ceases to be entitled or treated as entitled to Carer’s Allowance

the qualifying conditions shall be satisfied or treated as satisfied for a period of 8 weeks1 from the relevant date. (See DMG 44170).

1  ESA Regs (NI), Sch 4, para 8(2)

The relevant date

44170
The relevant date is1
1.
where the person in respect of whose care the Carer’s Allowance has been awarded has died, the

1.1
Sunday following the death of the person or

1.2
date of the death, if the death occurred on a Sunday

2.
in any other case, the date on which Carer’s Allowance ceases.

1  ESA Regs (NI), Sch 4, para 8(3)


Example 1


Daphne is entitled to Employment and Support Allowance which includes the carer premium because her partner is in receipt of Carer’s Allowance.  Daphne’s Employment and Support Allowance is paid on Wednesday in arrears.  The person she is caring for dies on Friday 21.8.09.  Carer’s Allowance is paid to Sunday 18.10.09.  The relevant date is 23.8.09.  The condition for the award of the carer premium is satisfied for the period 23.8.09 to 17.10.09.  The carer premium is withdrawn from week commencing 15.10.09.


Example 2


Sheila is entitled to Employment and Support Allowance which includes the carer premium and is paid on Thursday in arrears.  The Disability Living Allowance award for the person she provides care is not renewed and ends in August 2009.  Carer’s Allowance is paid to Sunday 30.8.09.  The relevant date is 30.8.09.  The condition for the award of the carer premium is treated as satisfied for the period 30.8.09 to 24.10.09.  The carer premium is withdrawn from week commencing 23.10.09.

Claim to Employment and Support Allowance after Carer’s Allowance ceases

44171
Where a person ceases to be entitled to Carer’s Allowance and subsequently makes a claim for Employment and Support Allowance, the carer premium qualifying condition is treated as satisfied for 8 weeks from1
1.
where the person in respect of whose care the Carer’s Allowance has been awarded has died, the date of death or
2.
in any other case, the date on which Carer’s Allowance ceased.

1  ESA Regs (NI), Sch 4, para 8(4)
Transitional protection

44172
Carers who were aged 65 and over on or before 28.10.02 can continue to be entitled to Carer’s Allowance even though they are no longer providing care1, for example after the disabled person has died.  Where this protection applies and Carer’s Allowance is retained the carer can continue to receive carer premium.

1  The Deregulation (Carer’s Allowance) Order (NI) S.R. 2002/321, art 4


44173 - 44176

Treated as occupying a dwelling as the home

Definitions

44241
The following definitions apply only to this guidance on treating a person as occupying a dwelling as the home.

Medically approved

44242
Medically approved means certified by a medical practitioner1.

1  ESA Regs (NI), Sch 6, para 5(13)

Patient

44243
A patient is a person undergoing

1.
medical or
2.
other treatment


as an in-patient in a hospital or similar institution1.

1  ESA Regs (NI), Sch 6, para 5(13)

Residential accommodation

44244
Residential accommodation means accommodation which is a residential care home, a nursing home, an Abbeyfield home or an independent hospital1 (see DMG Chapter 54).

1  ESA Regs (NI), Sch 6, para 5(13)

Student
44245
A student is a full-time student1.  For further information see the guidance on students in DMG Chapter 51.
1  ESA Regs (NI), reg 2(1)

Training course

44246
Training course means a course of training or instruction provided wholly or partly by, or on behalf of, or by arrangement with, or approved by or on behalf of a government department1.

1  ESA Regs (NI), Sch 6, para 5(13)


44247 - 44250
Dwelling where claimant normally lives

44251
Unless DMG 44253 - 44263 applies, a claimant should

1.
be treated as living in the home where they, or where a claimant is a member of a family, where the claimant and members of their family normally live (see DMG 44217 and DMG 52397) and

2.
not be treated as occupying any other dwelling as the home1.

1  ESA Regs (NI), Sch 6, para 5(1)

44252
To decide where a claimant normally lives the decision maker should

1.
consider all homes that the claimant occupies, whether or not the homes are in Northern Ireland1 and

2.
not treat the claimant as living in more than one home, unless the circumstances in DMG 44256 - 44263 apply and
3.
where the claimant is liable to make payments on more than one property, and DMG 44256 - 44263 does not apply, treat the claimant as living in the home they normally occupy.  Liability to make payments includes liability for rent.
1  ESA Regs (NI), Sch 6, para 5(2)

Full-time students and claimants on training courses

44253
Single claimants who are full-time students or on a training course, may have different homes in term time and vacations.  Such a claimant should be treated as occupying the home for which they are liable to make payments if1
1.
they are occupying one of the homes because they are

1.1
a full-time student or

1.2
on a training course and

2.
they are liable to make payments for either, but not both, of the homes they live in when

2.1
attending the course of study or training or

2.2
not attending the course of study or training and

they are not absent from the home for which they are liable2.
1  ESA Regs (NI), Sch 6, para 5(3);  2  para 5(4)

Example 


Paul is studying in Belfast.  He is buying a flat in Belfast and has a mortgage to pay.  When not studying he lives with his parents in their home in Strabane.  Paul has no housing costs at his parent’s home.  Paul cannot be treated as living in his flat in Belfast because he is absent from it.

44254
Students whose main purpose of living in their home is to attend a course of study will not normally be treated as living there for periods of absence outside the period of study.  The exception is when the absence is due to admission to hospital for treatment1.

1  ESA Regs (NI), Sch 6, para 5(4)
Temporary accommodation

44255
A claimant who

1.
has to move into temporary accommodation so that essential repairs can be carried out to their home and
2.
is liable make payments for either, but not both the home or temporary accommodation


must be treated as living in the dwelling for which they are liable to make payments1.

1  ESA Regs (NI), Sch 6, para 5(5)
Liable for two homes

44256
A person who is liable to make payments on two dwellings should be treated as living in, and allowed housing costs for both dwellings where they

1.
have left their former home, and remain absent, because of

1.1
fear of violence in that home or
1.2
violence by a former partner or by a close relative



and it is reasonable to meet housing costs on both homes1 or
2.
are members of a couple or polygamous marriage and have a partner who is a full-time student or on a training course and it is

2.1
unavoidable that they have two homes and
2.2
reasonable to meet both housing costs2.

1  ESA Regs (NI), Sch 6, para 5(6)(a);  2  Sch 6, para 5(6)(b)

44257
The question of reasonableness in DMG 44256 should be decided at the date the decision maker considers the issue and in the light of all the circumstances.  These may include


1.
the length of the absence

2.
whether the claimant could reasonably be expected to take steps to end the liability for the former home

3.
whether there is a hope of resuming occupation

4.
whether it is practicable to end the liability

5.
the claimant’s situation and means of support

6.
the extent to which the liability was in practice being met other than through income-related Employment and Support Allowance.

Example


Kate lives with Jon in a house on which she has a mortgage.  She gets income-related Employment and Support Allowance with housing costs for mortgage interest.  Jon is violent towards Kate who leaves the house and moves to a rented flat.  Kate starts legal proceedings and intends to return to the house as soon as it is safe for her to do so.  The decision maker decides Kate has a liability to make payments for two homes, treats Kate as living in both homes and considers it reasonable to meet housing costs for the house (although the provision allows for payments to meet both liabilities, rent is not an eligible cost).

44258
A person can also be treated as living in, and allowed housing costs for, 2 homes for up to 4 benefit weeks from the first day of the benefit week in which the move occurs if1
1.
they move to a new home, for a reason other than those in DMG 44255 and 44256 and

2.
they are liable to make payments on both homes and

3.
the liability to make payments for both homes is unavoidable.

1  ESA Regs (NI), Sch 6, para 5(6)(c)


44259 - 44260

44261
A claimant can be allowed housing costs for two separate properties if he is treated as living in both dwellings as the home.  See DMG 44256 for the criteria where more than one property could be the dwelling occupied as the home.

44262
Claimants are entitled to an additional amount for these housing costs if

1.
the claimant or partner is

1.1
liable for those costs (see DMG 44233) and

1.2
responsible for those costs and

1.3
treated as living in the home that these costs are for (see DMG 44256) and

2.
those costs are allowable.

Treated as living in the home before moving in

44263
A claimant may be treated as living in their home for up to 4 weeks before the date they moved in where1
1.
they have moved in to the home and were liable to make payments for that home before moving in and
2.
they had claimed income-related Employment and Support Allowance before moving in and
3.
a decision was

3.1
not made on the claim or

3.2
made on the claim but no housing costs were included or
3.3
made refusing the claim, but another claim was made within 4 weeks of moving in and
4.
the delay in moving in was reasonable because

4.1
the home was being adapted to meet the needs of a disabled member of the family or
4.2
they were waiting for a decision on a connected Social Fund claim and either

4.2.a
a member of the family is aged five or under or

4.2.b
the support component or the work-related activity component is payable or
4.2.c 
the claimant’s applicable amount includes pensioner premium or severe disability premium or
4.2.d
a Child Tax Credit is paid for a member of the claimant’s family who is disabled or severely disabled for the purposes of specified Tax Credits legislation2 or
4.3
when they became liable to pay the housing costs they were

4.3.a
a patient or
4.3.b
in residential accommodation.
1  ESA Regs (NI), Sch 6, para 5(7);  2  Tax Credits Act 2002, sec 9(6)
Temporary absences from home

Trial periods in residential accommodation

44264
Claimants who enter residential accommodation

1. to see whether the accommodation is suitable for their needs and

2.
with the intention of returning home if the accommodation is unsuitable and
3.
whose part of the home normally occupied has not been let or sublet


should be treated as living in their home and have their housing costs allowed for up to 13 weeks from the day of entry.  The number of weeks for which the absence is treated as temporary is subject to an overall maximum of 52 weeks1 (see DMG 44271).
1  ESA Regs (NI), Sch 6, para 5(8) & (9)

Example


Nigel has been in hospital for 43 weeks.  He receives housing costs for his own home throughout that period.  Nigel goes into residential accommodation for assessment.  Nigel continues to be treated as temporarily absent from his own home and paid housing costs for that home for a further 9 weeks or until a decision is made that he will not return to live in his own home, whichever is the sooner.

Temporary absences up to 13 weeks

44265
Unless DMG 44264 or 44271 applies, a person should be treated as living in their home for any period of temporary absence of not more than 13 weeks if1
1.
they intend to return to live in the home and
2.
the part of the home they normally live in has not been let or sublet to another person and
3.
the period of absence is unlikely to exceed 13 weeks.

1  ESA Regs (NI), Sch 6, para 5(10)
44266
The intention to return to live in the home (see DMG 44265 1.) must

1.
be unqualified and
2.
be present from the start of the period of absence and
3.
not be

3.1
dependant on a contingency or
3.2
conditional on a future event.


Note :  An intention to return to live in the home formed after the start of the period of absence would not be enough.


Example

Julia goes to stay with her father while he is recovering from an operation.  She expects to be away from her home for 8 weeks.  The decision maker determines that Julia is temporarily absent from her home.


While Julia is away the bank repossesses her home.  Julia is prevented by law from returning but she intends to return if the bank withdraws the possession order.  Her intention to return is qualified.  The decision maker determines that Julia's absence from her home is permanent.  The superseding decision is effective from the date that the property was repossessed.

44267
When considering DMG 44265, housing costs may be allowed for up to 13 weeks from the first day of absence.  Where the absence is likely to exceed 13 weeks the absence should be treated as permanent from the first day of absence, and housing costs should not be awarded.


44268 - 44270

Temporary absences up to 52 weeks

44271
A person should be treated as living in their home for a period of temporary absence of not more than 52 weeks if1
1.
they intend to return to live in the home and

2.
the part of the home they normally live in has not been let or sublet and
3.
they

3.1
are required to live as a condition of bail, in either a dwelling, other than the dwelling they occupy as the home or
3.2
are patients resident in a hospital or similar institution and
3.3
are, or a member of the family is, undergoing

3.3.a
medical treatment or
3.3.b
medically approved convalescence


in the UK or elsewhere in accommodation that is not residential accommodation or
3.4
are on a training course in the UK or elsewhere or
3.5
are providing medically approved care for another person who is residing in the UK or elsewhere or
3.6
are caring for a child whose parent or guardian is temporarily absent from the dwelling that they normally occupy because they are receiving medically approved care or treatment or
3.7
are

3.7.a
residing in the UK or elsewhere and
3.7.b
receiving medically approved care in accommodation that is not residential accommodation or
3.8
are full-time students to whom DMG 44253 - 44254 and 44256 2. do not apply or

3.9
are receiving care in residential accommodation other than in DMG 44264 or
3.10
have left the home because of fear of violence in it, or from a former member of the family, and DMG 44256 1. does not apply or
3.11
are detained in custody on remand pending trial or pending sentence upon conviction and

4.
the absence is unlikely to

4.1
exceed 52 weeks or
4.2
substantially exceed 52 weeks in exceptional circumstances (for example, where a claimant has gone into hospital).
1  ESA Regs (NI), Sch 6, para 5(11) & (12)

44272
The intention to return to live in the home (see DMG 44271 1.) must

1.
be unqualified and
2.
be present from the start of the period of absence and
3.
not be

3.1
dependant on a contingency or
3.2
conditional on a future event.


Note :  An intention to return to live in the home formed after the start of the period of absence would not be enough.


Example


Frances is admitted to hospital and carries on getting housing costs for her own home.  While she is in hospital the bank repossesses her home and Frances is prevented by law from returning there.  Frances intends to move back in if she can persuade the bank to withdraw the possession order.  Her intention to return is qualified and depends on what the bank decides.  She can no longer be treated as living in the home and housing costs are withdrawn from the date the house was repossessed.

44273
If DMG 44271 applies, housing costs may be allowed for up to 52 weeks from the first day of absence1.  But a person may have several periods of temporary absence from home.  The absences are treated as temporary if the claimant is not absent from home for more than 52 consecutive weeks. 

1  ESA Regs (NI), Sch 6, para 5(12)
44274
The absence should be treated as permanent from the day that it is known that the absence

1.
will exceed 52 weeks or
2.
is likely to

2.1
exceed 52 weeks or
2.2
substantially exceed 52 weeks in exceptional circumstances1.

1  ESA Regs (NI), Sch 6, para 5(11)(d)

Example 1


Jon is in receipt of income-related Employment and Support Allowance.  He has to live in a hostel as a condition of bail.  He intends to return to live in his own home when he leaves the hostel.  His home has not been let or sublet.  He has to live in the hostel for 8 weeks.  The decision maker determines that Jon is temporarily absent from his home from the date he went to live in the hostel.


Example 2


Christina is in receipt of income-related Employment and Support Allowance and lives alone in her own home for which she has a mortgage.  In February Christina decides to go and care for her mother who lives in the next town.  She expects to be away from her home until August.  The decision maker determines that Christina is temporarily absent from home because the care has not been medically approved, housing costs stop from February.


Example 3

Joanne is in receipt of income-related Employment and Support Allowance and lives alone in her own home for which she has a mortgage.  In December 08 Janet is admitted to hospital suffering from an eating disorder.  In November 09 the decision maker advises Joanne that her housing costs are to be removed in the next few weeks because she will have been temporarily absent from her home for 52 weeks.  The hospital social worker responded advising that Joanne would be discharged from hospital for 1 night just prior to the December expiry.  Joanne returned home for 1 night and was readmitted to hospital the following day.  A further 52 week period of temporary absence could be considered from the date of Joanne’s readmission and housing costs continue.


44275 - 44280

The standard rate

44351
When Employment and Support Allowance was introduced the calculation of the standard rate of interest applied per annum to loans which qualified for housing costs was based on

1.
the Bank of England base rate or

2.
any rate determined by the Treasury under its reserved powers


plus 1.58%1.
1  ESA Regs (NI), Sch 6, para 13(2)

44352
From 1.10.10 the calculation of the standard interest rate applied to loans which qualify for housing costs is based on the average mortgage rate published monthly by the Bank of England.  A change in the standard interest rate is only triggered when the Bank of England’s published average mortgage rate differs by 0.5% or more from the standard interest rate applicable on that day.  Any change in the standard interest rate is effective from a date determined by the Department1.

1  ESA Regs (NI), Sch 6, para 13

44353
See Appendix 4 to this Chapter for details of the standard interest rates.


44354 - 44355
Linking rules

Breaks in entitlement
44531
Breaks in entitlement can affect the claimant’s housing costs.  This is because most eligible housing costs have a qualifying period (see DMG 44471 et seq).  But there are special rules under which claimants can be treated as entitled to Employment and Support Allowance in certain circumstances.

44532
If there are breaks in entitlement, claimants can be treated as entitled to income-related Employment and Support Allowance for periods1 of

1.
12 weeks or less (see DMG 44533)

2.
26 weeks or less, in certain circumstances (see DMG 44534)

3.
more than 26 weeks, in certain circumstances (see DMG 44537)

4.
52 weeks or less (see DMG 44546)

5.
104 weeks or less (see DMG 44550).
1  ESA Regs (NI), Sch 6, para 15

12 week linking periods

44533
Where there are breaks in entitlement to income-related Employment and Support Allowance, claimants are treated as being continuously in receipt of, and entitled to income-related Employment and Support Allowance for any period

1.
when entitlement is decided on revision, supersession or appeal or
2.
of 12 weeks or less during which

2.1
they were not in receipt of income-related Employment and Support Allowance and
2.2
that period is immediately between 2 periods when

2.2.a
they were in receipt of income-related Employment and Support Allowance or
2.2.b
they were treated as in receipt of income-related Employment and Support Allowance or
2.2.c
they are treated as entitled to income-related Employment and Support Allowance for certain reasons because their capital exceeds £16,000 or their income exceeds the applicable amount (see DMG 44570 - 44573) or
2.2.d
entitlement to income-related Employment and Support Allowance is decided on revision, supersession or appeal1.

1  ESA Regs (NI), Sch 6, para 15(1)(a) & 15(5)

26 week linking periods

44534
Claimants can be treated as entitled to income-related Employment and Support Allowance for periods of up to 26 weeks where they regain entitlement because of payments from an insurance policy to insure against the loss of employment have ceased (see DMG 44535).

Payments from insurance policies against the loss of employment

44535
Claims should be linked together and the weeks between them ignored where1 the

1.
claimant or partner has

1.1
received payments from an insurance policy taken out to insure against the loss of employment and those payments are exhausted and
1.2
had a previous award of income-related Employment and Support Allowance which included housing costs and
2.
previous award stopped not more than 26 weeks before the date the new claim was made.

1  ESA Regs (NI), Sch 6, para 15(13) & (14)


44536
More than 26 weeks
44537
Claimants can be treated as entitled to income-related Employment and Support Allowance for periods of more than 26 weeks where

1.
the claimant or their partner is participating in certain training or attending certain courses (see DMG 44538) or
2.
they have income from mortgage payment protection insurance (see DMG 44539).

Employment rehabilitation centres and specified training

44538
A claimant should be treated as continuously in receipt of, and entitled to, income-related Employment and Support Allowance for any period that they1
1.
are not (or no longer) entitled to income-related Employment and Support Allowance and
2.
are not entitled because they or their partner are

2.1
participating in arrangements for specified training or
2.2
attending a course at an employment rehabilitation centre.

1  ESA Regs (NI), Sch 6, para 15(3) & (5);  E & T Act (NI) 50, sec 1(1);
Disabled Persons (Employment) Act (NI) 1945, sec 2 & 3
Payments from mortgage payment protection insurance

44539
Claimants who

1.
are treated as entitled to Employment and Support Allowance solely because their income exceeds their applicable amount (see DMG 44570 et seq) and
2.
have included in their income payments from an insurance policy taken out to insure against the risk of being unable to meet eligible interest


should be treated as entitled throughout any period that payments are made under the terms of the policy1.

1  ESA Regs (NI), Sch 6, para 15(12)

44540 - 44541
52 week linking periods

44542
A claimant can be treated as entitled to income-related Employment and Support Allowance for periods of up to 52 weeks where the claimant or their partner

1.
had already qualified for housing costs before losing entitlement to income-related Employment and Support Allowance because either partner had

1.1
started remunerative work

1.2
started self-employment

1.3
an income from employment that exceeded their applicable amount (see DMG 44545) or
2.
is participating in a New Deal option or a prescribed government scheme (see DMG 44557).

Qualifying period for housing costs already served

44543
Most eligible housing costs have a qualifying period (see DMG 44471 et seq).  Such a qualifying period may have to be served again following a break in entitlement to income-related Employment and Support Allowance.  But there is a linking rule for cases where the qualifying period has already been served when entitlement to income-related Employment and Support Allowance ends.

44544
The linking rule applies if1, immediately before entitlement ended, housing costs

1.
were payable on the previous claim (in full or in part) or
2.
would have been payable (in full or in part) but for a non-dependant deduction (see DMG 44586 et seq).

1  ESA Regs (NI), Sch 6, para 15(18)

44545
In such a case, treat the claimant as continuously in receipt of income-related Employment and Support Allowance for any period of 52 weeks or less1 during which they were not entitled because

1.
the claimant or partner

1.1
had started employment as an employed or self-employed earner or
1.2
had increased their hours in such employment or

1.3
was taking active steps to become employed or self-employed under a prescribed government scheme and
2.
the claimant or partner

2.1
is in remunerative work or
2.2
has income that exceeds the applicable amount.

1  ESA Regs (NI), Sch 6, para 15(17)

44546
Entitlement to income-related Employment and Support Allowance may end when a claimant or their partner starts on a New Deal option, or a prescribed government scheme1.  This is because


1.
the person may be in remunerative work or


2.
their income may exceed the applicable amount.

1  ESA Regs (NI), Sch 6, para 15(17)(c)
44547
There is a linking rule to ensure that the benefit position of such a person is protected if they return to income-related Employment and Support Allowance.  The linking rule applies if1 housing costs


1.
were payable on the previous claim (in full or in part) or


2.
would have been payable (in full or in part) but for a non-dependant deduction (see DMG 23756 et seq)


immediately before entitlement ended.

1  ESA Regs (NI), Sch 6, para 15(18)

44548
In such a case, treat the claimant as continuously in receipt of income-related Employment and Support Allowance for any period of 52 weeks or less1 during which they were not entitled because the claimant or partner is


1.
participating in2


1.1

a New Deal option (apart from the employed employment option of New Deal for Young People) or


1.2

the self-employed employment option or


1.3

the preparation for employment programme3.

1  ESA Regs (NI), Sch 6, para 15(16)(a) & (17);  2  Sch 6, para 15(17)(c);  3  JSA Regs (NI), reg 75(1)(a)(v)

44549
104 week linking periods

44550
A claimant can be treated as entitled to income-related Employment and Support Allowance for periods of up to 104 weeks1 where the claimant is a welfare to work beneficiary (see DMG 44552).

1  ESA Regs (NI), Sch 6, para 15(15)

Work or training beneficiaries

44551
Entitlement to income-related Employment and Support Allowance may end when a claimant or their partner moves into work following a period of limited capability for work.  This is because

1.
their income may exceed the applicable amount or
2.
the person may be in remunerative work.

44552
Special linking rules exist to ensure that the benefit position of such a person is protected if they return to benefit on the grounds of limited capability.  To qualify for the special linking rules, a claimant has to

1. be a work or training beneficiary (see DMG Chapter 42)1 and

2.
again become a person with limited capability for work2.

1  ESA Regs (NI), reg 145(2);  2  WR Act (NI) 07, sec 8

44553
In such a case, treat the claimant as continuously in receipt of, and entitled to, income-related Employment and Support Allowance for any period of 104 weeks or less1
1.
during which they were not in receipt of income-related Employment and Support Allowance and
2.
that is immediately between two periods when

2.1
they were in receipt of income-related Employment and Support Allowance or
2.2
they were treated as in receipt of income-related Employment and Support Allowance or
2.3
they are treated as entitled to income-related Employment and Support Allowance for certain reasons (see DMG 44570 - 44573) or
2.4
entitlement to income-related Employment and Support Allowance is decided on appeal or revision.

1  ESA Regs (NI), Sch 6, para 15(1)(a) & (15)

44554
This means that work or training beneficiaries do not lose entitlement to housing costs by having to serve a further qualifying period.  Breaks of 104 weeks or less are protected in the same way as other claimants who have a break of up to 12 weeks (see DMG 44533).


44555 - 44556

New Deal options and prescribed government schemes

44557
Entitlement to income-related Employment and Support Allowance may end when a claimant or their partner starts on a New Deal option or a prescribed government scheme.  This is because

1.
the person may be in remunerative work or
2.
their income may exceed the applicable amount.

44558
There is a linking rule to ensure that the benefit position of such a person is protected if they return to income-related Employment and Support Allowance.  The linking rule applies if1 housing costs

1.
were payable on the previous claim (in full or in part) or
2.
would have been payable (in full or in part) but for a non-dependant deduction (see DMG 44586 et seq)


immediately before entitlement ended.

1  ESA Regs (NI), Sch 6, para 15(18)

44559
In such a case, treat the claimant as continuously in receipt of income-related Employment and Support Allowance for any period of 52 weeks or less1 during which they were not entitled because the claimant or partner is participating in2

1.
a New Deal option (apart from the employed employment option of New Deal 18-24)


2.
the self-employed employment option or


3.
the preparation for employment programme3.

1  ESA Regs (NI), Sch 6, para 15(16) & (17);  2  Sch 6, para 15(17)(c);
JSA Regs (NI), Sch 2, para 13(14)(c) & 18(1)(c);  3  reg 75(1)(a)(v)
Not entitled on revision, supersession or appeal

44560
A claimant is treated as not in receipt of Employment and Support Allowance for any period that entitlement is found not to exist on revision, supersession or appeal1 unless that period falls in a period in DMG 44533 2.2.

1  ESA Regs (NI), Sch 6, para 15(1)(b);  2  Sch 6, para 15(5)
Participation in New Deal

44561
Claimants should be treated as continuously in receipt of and entitled to income-related Employment and Support Allowance for any period that they1
1.
are not (or no longer) entitled to income-related Employment and Support Allowance and
2.
are not entitled because they or their partner are participating in

2.1
the self-employed employment option or
2.2
a waged option of the voluntary sector or environment task force options of New Deal 18-24 or
2.3
the preparation for employment programme

2.4
the core gateway programme.

Note :  See DMG Chapter 14 for full guidance on New Deal.

1  ESA Regs (NI), Sch 6, para 15(4) & (5)

44562
The time spent on a New Deal option counts towards any qualifying period for housing costs.  But that period may have already been served when the person goes on the New Deal option.  If so, the person will not have to serve a fresh period if they return to income-related Employment and Support Allowance within 12 weeks of leaving that option or scheme (see DMG 44533)1.

1  ESA Regs (NI), Sch 6, para 15(1)(a) & (5)

Contribution-based Jobseeker’s Allowance
44563
A person may have been getting contribution-based Jobseeker’s Allowance immediately before going on a New Deal option.  Such a person may then be entitled to income-related Employment and Support Allowance at the end of that option.  In such a case treat the claimant as entitled to income-related Employment and Support Allowance for the

1.
period when they were entitled to contribution-based Jobseeker’s Allowance1 and
2.
time they spent on the New Deal option2.

1  ESA Regs (NI), Sch 6, para 15(7);  2  para 15(4) & (5)

Change of claimant

44564
A couple may decide to change claimants when one of them comes to the end of the New Deal option.  Treat the new claimant as being in receipt of and entitled to income-related Employment and Support Allowance for the same period as their partner if1
1.
the claimant is a member of a couple or polygamous marriage and
2.
immediately before one of them went on a New Deal option the claimant’s partner was in receipt of income-related Employment and Support Allowance for both or all of them and
3.
immediately after the end of that option the claimant has become the claimant because of an election by the members of the couple or polygamous marriage.

1  ESA Regs (NI), Sch 6, para 15(1)(f)

44565 - 44569

Capital exceeds £16,000/income exceeds applicable amount

44570
Claimants who are not entitled to income-related Employment and Support Allowance only because1
1.
their capital exceeds £16,000 or
2.
their income or contribution-based Employment and Support Allowance is equal to or exceeds their applicable amount or
3.
both 1. and 2. apply


should be treated as entitled to income-related Employment and Support Allowance throughout any continuous period of not more than 39 weeks provided that the further conditions in DMG 44571 are satisfied.


Note :  The period of not more than 39 weeks can fall between periods of entitlement to income-based Jobseeker’s Allowance, State Pension Credit and Income Support2.

1  ESA Regs (NI), Sch 6, para 15(8) & (9);  2  Sch 6, para 20(1)(c)

44571
The further conditions are that during the period of not more than 39 weeks claimants are 

1.
entitled to contribution-based Employment and Support Allowance, contribution-based Jobseeker’s Allowance, Statutory Sick Pay or Incapacity Benefit or
2.
registering for work or submitting medical certificates and are entitled to credits


on a day to day basis1.

1  ESA Regs (NI), Sch 6, para 15(8) & (9)

Lone parents and carers

44572
Lone parents and carers may not be entitled to income-related Employment and Support Allowance, income-based Jobseeker’s Allowance or Income Support because

1.
their capital exceeds £16,000 or
2.
their income is equal to or exceeds the applicable amount or
3.
both 1. and 2. apply.

Note :  For the meaning of carer see DMG 20116 - 20123.
44573
In such a case treat the claimant as entitled to income-related Employment and Support Allowance throughout any continuous period of not more than 39 weeks1
1.
following the refusal of a claim for income-related Employment and Support Allowance made by them or on their behalf and
2.
during which they are not

2.1
engaged in or treated as engaged in remunerative work or
2.2
the partner of a person engaged in or treated as engaged in remunerative work or
2.3
a full-time student in receipt of Disability Living Allowance (except where they would be entitled to Income Support) or
2.4
absent from Northern Ireland, except on a temporary basis (see DMG Chapter 7).

1  ESA Regs (NI), Sch 6, para 15(10) & (11)
Treated as in receipt of and entitled to income-related Employment and Support Allowance on another person’s claim
Claimant previously a member of a couple or polygamous marriage

44574
A claimant should be treated as being in receipt of and entitled to income-related Employment and Support Allowance for the same period as a former partner if1 the claimant

1.
was a member of a couple or polygamous marriage and
2.
had a partner who was in receipt of income-related Employment and Support Allowance for them both for a past period and
3.
is no longer a member of the couple or polygamous marriage and
4.
claims income-related Employment and Support Allowance within

4.1
12 weeks or
4.2
in the circumstances set out in DMG 44547 et seq, 52 weeks

of ceasing to be a member of that couple or polygamous marriage1.

1  ESA Regs (NI), Sch 6, para 15(1)(c), 15(15) to 15(18)

Claimant becomes a member of a couple or polygamous marriage

44575
A claimant should be treated as having been in receipt of and entitled to income-related Employment and Support Allowance for the same period as their partner if1
1.
the claimant’s partner has for a past period been paid Income Support as a

1.1
single claimant or
1.2
lone parent and
2.
the claimant claims income-related Employment and Support Allowance within

2.1
12 weeks or
2.2
in the circumstances set out in DMG 43547 et seq, 52 weeks


of becoming a member of a couple or polygamous marriage.

1  ESA Regs (NI), Sch 6, para 15(1)(d)

Change of claimant

44576
A claimant should be treated as being in receipt of and entitled to income-related Employment and Support Allowance for the same period as their partner if the

1.
claimant is a member of a couple or polygamous marriage and
2.
claimant’s partner has been in receipt of income-related Employment and Support Allowance for both or all of them for a past period and
3.
claimant has become the claimant as the result of a decision by the members of the couple or polygamous marriage1.


Note :  See DMG 44564 if the change of claimant happens when a New Deal programme ends.

1  ESA Regs (NI), Sch 6, para 15(1)(e)

Change of family
44577
A claimant Angela should be treated as being in receipt of and entitled to income-related Employment and Support Allowance for the same period as person Tony if1
1.
Angela was a member of Tony’s family (Tony not being a former partner) and
2.
Tony was entitled to income-related Employment and Support Allowance and at least one other member of the family was a child or young person and
3.
Angela becomes a member of another family which includes that child or young person and
4.
Angela claims income-related Employment and Support Allowance within

4.1
12 weeks or
4.2
in the circumstances set out in DMG 44547 et seq, 52 weeks


of Tony ceasing to be entitled to Employment and Support Allowance.

1  ESA Regs (NI), Sch 6, para 15(1)(g) & 15(15) to (18)

Previous entitlement to other income-based benefits
44578
Where a claimant or partner was previously entitled to either Income Support, income-based Jobseeker’s Allowance or State Pension Credit and

1.
the previous award of the other income-based benefit included an amount in respect of housing costs and
2.
there has been no change in circumstance since those housing costs were calculated and
3.
it is

3.1
12 weeks or less since entitlement to the other income-based benefit ended or
3.2
26 weeks or less where DMG 44534 applies


the amount of housing costs which should be awarded for income-related Employment and Support Allowance should be the same as for the previous award of the other income-based benefit1.

1  ESA Regs (NI), Sch 6, para 3(1) & 3(2)

44579
If there has been a change of circumstances since the previous award of the income-based benefits and
1.
the change would mean that housing costs will either reduce or increase and
2.
there has not been a reduction in the amount of the outstanding loan


housing costs for income-related Employment and Support Allowance should take into account that change1.

1  ESA Regs (NI), Sch 6, para 3(3)


44580 - 44585

Entitlement to the components
Income-related Employment and Support Allowance and contribution-based Employment and Support Allowance

General

44631
Both contribution-based and income-related Employment and Support Allowance attract entitlement to either the support component or work-related activity component1. A claimant may be entitled to either of the components but there is no provision which allows entitlement to both of the components at the same time.

1  WR Act (NI) 07, sec 2(1)(b) & 4(2)(b)

44632
Both components, although payable at a different amount depending on which component the claimant is entitled to, are based on the claimant’s entitlement.  There is no couple rate and the circumstances of any partner are not relevant to the claimant’s entitlement to a component1.

1  ESA Regs (NI), reg 67(3) & Sch 4, para 12 & 13
44633
Except for prescribed circumstances, there is no entitlement to the components during the assessment phase.  Once entitlement to a component is established and it is in payment then the claimant is on main phase Employment and Support Allowance1.

1  ESA Regs (NI), reg 2(1)
The support component

44634
The conditions of entitlement to the support component1 are that

1.
the assessment phase has ended2 unless the circumstances in DMG 44636 applies

2.
the claimant has limited capability for work-related activity3 (see DMG Chapter 42) and

3.
any other conditions as may be prescribed4.


Note :  For the purposes of 3. no conditions have yet been prescribed.

1  WR Act (NI) 07 sec 2(2) & 4(4);  2  sec 2(2)(a) & 4(4)(a);  3  sec 2(2)(b) & 4(4)(b);  4  sec 2(2)(c) & 4(4)(c)

The work-related activity component

44635
The conditions of entitlement to the work-related activity component1 are that

1.
the assessment phase has ended2 unless the circumstances in DMG 44636 applies

2. the claimant does not have limited capability for work-related activity3 (see DMG Chapter 42) and
3. any other conditions as may be prescribed4.


Note :  For the purposes of 3. no conditions have yet been prescribed.
1  WR (NI) Act 07 sec 2(3) & 4(5);  2  sec 2(3)(a) & 4(5)(a);  3  sec 2(3)(b) & 4(5)(b);  4  sec 2(3)(c) & 4(5)(c)


Entitlement to a component before the end of the 
assessment phase


[See DMG Memo Vol 8/36]
44636
A claimant is entitled to the support component or work-related activity component without the assessment phase having ended1
1.
where the claimant is suffering from a progressive disease where death can be reasonably expected within 6 months2 (“terminally ill”) and
1.1
has made a claim expressly on the ground of being terminally ill3 or

1.2
has made an application for supersession or revision expressly on the ground of being terminally ill4 or

2.
where
2.1
a period of limited capability for work links to an earlier period of limited capability for work5 and

2.2
the claimant was entitled to Employment and Support Allowance in the earlier period of limited capability for work6 and

2.3
either



2.3.a
the assessment phase had ended in the earlier period


2.3.b
the previous linked period of limited capability for work was longer than 13 weeks7 or
3.
where


3.1
entitlement to Employment and Support Allowance commences within 12 weeks of Income Support ending and


3.2
immediately before Income Support ended the applicable amount included the disability premium and


3.3
entitlement to Income Support ended as a result of the coming into force of the lone parent regulations8.

Note :  If as a consequence of 3. lone parents who have a work capability assessment test, are disallowed and appeal against the disallowance, will be entitled to receive Employment and Support Allowance at the main phase rate.
1  WR Act (NI) 07, sec 2(4)(a) & 4(6)(a);  ESA Regs (NI), reg 7 (1);  2  reg 7(1)(a);
3  reg 7(1)(a)(i);  4  reg 7(1)(a)(ii);  5  reg 7(1)(b)(i);  6  reg 7(1)(b)(ii);  7  reg 7(1)(b)(iii);  8  reg 7(1)(c)

Example

Jasmine’s entitlement to Employment and Support Allowance ended after 18 weeks when she returned to work.  The assessment phase had not ended as Jasmine had not been referred for the work capability assessment before entitlement ended.  2 months later her condition deteriorates and she claims Employment and Support Allowance again.  Following application of the work capability assessment, she is found to have limited capability for work and placed in work-related activity group.  The work-related activity component is paid from the beginning of her current entitlement to Employment and Support Allowance.

44637 - 44640

44641
Where DMG 44636 1. applies on a claim the support component can be awarded from either the date of that claim under 1.1 or the date of supersession or revision under 1.2 where the application is made after the claim has been determined.
44642
Where 44636 2. applies the appropriate component can be awarded from the date of claim.

44643
Where the claimant is appealing a decision which embodies a determination that the claimant does not have limited capability for work see DMG 44022.
Backdating of entitlement to the components

44644
Where the assessment phase has lasted for a period greater than 13 weeks then entitlement to either component may be backdated1.
1  WR Act 07, sec 2(4)(b) & 4(6)(b)

44645
Once a determination has been made as to whether the claimant has

1.
limited capability for work and limited capability for work-related activity or
2.
limited capability for work but does not have limited capability for work-related activity


the decision maker should award the appropriate component1 and the assessment phase has now ended2.  The claimant is now entitled to main phase Employment and Support Allowance3.

1  WR Act (NI) 07, sec 2(2), 2(3), 4(4) & 4(5);  2  ESA Regs (NI), reg 4;  3  reg 2(1)

The appropriate component

44646
The decision maker awards1
1.
the support component if DMG 44645.1 applies or
2.
the work-related activity component if DMG 44645.2 applies.

1  SS & CS (D&A) Regs (NI), reg 6(2)(q);  ESA Regs (NI), reg 67(3)

The date to which entitlement to a component is backdated

44647
The backdating of a component is to the day which would have been the first day of the main phase if the claimant’s assessment phase had actually lasted 13 weeks.  This means that the award of a component will take effect from the 92nd day of entitlement to Employment and Support Allowance1.  This also applies where the assessment phase is made up of linked periods.

1  SS & CS (D&A) Regs (NI), reg 7(37)


Example 1


Toby’s award of Employment and Support Allowance begins on 1st May.  There is a delay in carrying out the test for limited capability for work and Toby isn’t finally assessed until 16th August.  Following the assessment the decision maker decides that Toby is entitled to the support component and this is backdated to 31st July.  This is because this is the day that would have been the first day of the main phase for Toby if the assessment phase had actually lasted 13 weeks.


Example 2


Sara’s award of Employment and Support Allowance began on 1st May before coming to an end on 15th May.  Sara then reclaims Employment and Support Allowance from 1st June.  The assessment for limited capability for work isn’t carried out until 7th September.  Following the assessment, the decision maker decides that Sara is entitled to the work-related activity component and this is backdated to 17th August.  This is because this is the day that would have been the first day of the main phase for Sara following a 13 week assessment phase running from 1st May to 14th May and then 1st June to 16th August.


44648 - 44650

When to take pension payments into account

Payment of a pension

44711
Where

1.
a claimant is entitled to a pension payment and
2.
the payment is paid to the claimant


the pension payment should be taken into account from the first day of the benefit week in which the payment is made1.

1  ESA Regs (NI), reg 77


Example


Donald claims Employment and Support Allowance and is entitled to contribution-based Employment and Support Allowance from Thursday 7 November.  His benefit week ends on a Thursday.  He receives a pension payment of £100 a week, starting on Monday 11 November.  Only half of the excess of the amount above £85 can be deducted from contribution-based Employment and Support Allowance.  In the benefit week 8 November to 14 November £7.50 is deducted from his contribution-based Employment and Support Allowance.

When the pension is uprated

44712
A claimant's rate of pension may change.  Any increase or decrease should be taken into account from the first day of the benefit week in which the new rate is paid1.

1  ESA Regs (NI), reg 78


Example


Donna claims Employment and Support Allowance, her benefit week ends on a Thursday and she is entitled to contribution-based Employment and Support Allowance.  She receives a pension payment of £90 a week.  Her contribution-based Employment and Support Allowance is reduced by £2.50 each benefit week.  She receives an increase of £5 a week in her pension starting on Monday 11 November.  The increase in the pension payment is taken into account for the benefit week 8 November to 14 November.


So in the benefit week 

1.
1 November to 7 November, £2.50 is deducted from her contribution-based Employment and Support Allowance

2.
8 November to 14 November, £5 is deducted from her contribution-based Employment and Support Allowance.

44713 - 44715

The amount of the deduction from contribution-based Employment and Support Allowance

The weekly limit

44781
The net weekly limit of a councillor’s allowance before it can affect contribution-based Employment and Support Allowance is calculated by1

1.
multiplying the amount of the national minimum wage2 by 163 and


2.
rounding the amount calculated in 1. which includes an amount of less than




2.1

50p up to the nearest 50p4 or




2.2

£1 but more than 50p up to the nearest £15.


A net weekly payment of a councillor’s allowance below this limit will not reduce the amount of contribution-based Employment and Support Allowance payable.  It is only when the net amount of the councillor’s allowance exceeds this limit that a reduction is made from contribution-based Employment and Support Allowance.

1  ESA Regs (NI), reg 76(1);  2 reg 2(1);  National Minimum Wage Regulations 1999, reg 11;
3  ESA Regs (NI), reg 76(1);  4  reg 76(3)(i);  5  reg 76(3)(ii)

The amount of the deduction

44782
The amount to be deducted from the claimant’s award of contribution-based Employment and Support Allowance is the excess over the net weekly limit1.

1  ESA Regs (NI), reg 76(1)


Example

Ruth is entitled to contribution-based Employment and Support Allowance.  She is also a councillor and receives a net weekly councillor’s allowance of £104.50.  The amount of the reduction in her contribution-based Employment and Support Allowance is


£7.00 (£104.50 - £97.50)


The decision maker makes a weekly deduction of £7.00 from Ruth’s contribution-based Employment and Support Allowance.

The net weekly amount of a councillor’s allowance

44783
It is the net weekly amount of a councillor’s allowance that may affect the amount of contribution-based Employment and Support Allowance payable.  The net amount means the amount after reductions for any payment by way of expenses

1.
wholly and
2.
exclusively and
3.
necessarily


incurred in the performance of duties as a councillor (see DMG 44791 et seq).  When calculating the net weekly amount, decision makers should add all the allowances paid to the councillor in the week1.

1  ESA Regs (NI), reg 76(2)

44784
The allowances paid for official duties may include

1. basic allowance

2.
special responsibilities allowance

3.
childcare and dependent carers' allowance

4.
travel and subsistence allowances.


Expenses incurred in the performance of the councillor's duties may be deducted from the allowances that are paid (see DMG 44791 et seq).

Basic allowance

44785
The basic allowance is paid at a flat rate and can be paid in a lump sum or by instalments.  The basic allowance is earnings and is payable to all councillors

1.
for the time they devote to their work and
2.
to cover costs for which no other payment is made, for example, the use of a councillor's home and telephone. The amount actually used for expenses will vary in each case.

Special responsibilities allowance

44786
Councillors with significant extra responsibilities, for example the leader of a council, can receive an additional allowance.  The amount, and how it is paid, is decided by the district council, but it will usually be paid quarterly.

Childcare and dependent carers’ allowance

44787
District councils may pay a childcare and dependent carers' allowance to those councillors who incur expenditure for the care of their children or dependent relatives whilst undertaking various duties as a councillor.


44788 - 44790

Expenses

44791
The decision maker should disregard any reimbursement to the councillor by the district council, for expenses that were wholly, exclusively and necessarily incurred in the performance of the councillor's duties1, for example travel and subsistence allowances2.  If the district council cannot say how much of any payment is for expenses, ask the councillor for details.  Evidence from the councillor should normally be accepted.  If the councillor has an income tax assessment, take this into account.

1  ESA Regs (NI), reg 76(2);  2  R(IS) 6/92

44792
After expenses in DMG 44791 have been disregarded, the decision maker should deduct any expenses that are wholly, exclusively and necessarily incurred in the performance of the councillor’s duties that are not reimbursed to them by the district council.  The councillor must justify the amount of each expense, and the amount of expense incurred should be no more than necessary to satisfy the minimum acceptable standard from someone in the councillor’s position.


Example

Sophie attends 3 school summer fairs, in her capacity as a district councillor.  At each one she donates a small gift for a raffle.  She provides evidence of her allowance for the month of July, and claims the amount she spent on the gifts as an expense.  The decision maker decides that such an expense is no more than the necessary minimum from a person in the claimant’s position, and decides that the expense was wholly, exclusively and necessarily incurred in the performance of her duties as a councillor.

44793
The decision maker should

1.
add together all of the allowances that are paid and
2.
deduct any expenses that are wholly, exclusively and necessarily incurred in the performance of the councillor's official duties1.

1  ESA Regs (NI), reg 76(2);  R(IS) 16/93

44794
For the purposes of DMG 44793, if the expenses are wholly, necessarily and exclusively incurred in the performance of constituency work, those expenses should only be deducted from the basic allowance.  This is because this allowance is paid to every councillor and not for any specific duties.

44795
Postage and stationery expenses that arise from the role of being a councillor rather than official duties should only be deducted from the basic allowance.

44796
Secretarial expenses should only be deducted from the basic allowance.

44797
Dependants' care costs cannot be deducted as an expense.  This is because they are expenses incurred in order to enable councillors to perform their duties rather than necessary for the performance of them.


44798 - 44800

44801
Clothing and footwear expenses wholly, exclusively and necessarily incurred in the performance of a councillor's duties should be deducted from the basic allowance.  The amount of expense incurred in any week cannot always be calculated only by reference to the price paid in any week.  A longer term view may be necessary to establish the actual expenditure incurred.  This may involve determining or estimating how much of the use was, is or will be council use rather than private or other use.  Decision makers may need to apply averages and estimates over a period to calculate a weekly deduction.

44802
Travelling expenses should be disregarded from the basic allowance unless they are covered by the travel allowance which is already disregarded (see DMG 44791).  This is different to the normal treatment of travelling expenses.  When councillors travel from home to the council office or any other work place, for example surgeries, and governors’ meetings it is not just travelling to work it is part of the work itself.

44803
Subscriptions to trade unions or other political or professional bodies should be deducted from the basic allowance.

44804
Additional costs incurred because of the use of the home as an office, for example heating and lighting should be deducted as an expense from the basic allowance (see DMG 44791).  The decision maker should establish what proportion of the total household bill can be regarded as arising from the councillor's work.  Unless the decision maker is considering a past period, the cost of expenses such as heating and lighting may not be known until some time in the future.  In these circumstances an estimated figure should be agreed with the claimant taking account of any relevant evidence.

Deductions for Income Tax and National Insurance contributions

44805
Income Tax and National Insurance contributions do not count as expenses incurred in the performance of duties as a councillor.  Decision makers should not make a reduction from the gross amount paid in councillor’s allowances in respect of any deductions for Income Tax and National Insurance contributions1.

1  R(IB) 3/01

Example

Derek receives an allowance in respect of his work as a councillor.  The amount he is paid is £104.50 a week after £20 is deducted in respect of Income Tax and National Insurance contributions.  The decision maker decides that the net amount of allowance for the purposes of deciding the amount of contribution-based Employment and Support Allowance is £124.50.  This means that the amount of reduction in Derek’s contribution-based Employment and Support Allowance is


£27.00 (£124.50 - £97.50)


The decision maker makes a weekly deduction of £27.00 from Derek’s contribution-based Employment and Support Allowance.

44806 - 44810

When to take councillor’s allowances into account

Payment of a councillor’s allowance

44811
Where

1.
a claimant is entitled to a councillor’s allowance and
2.
the payment is paid to the claimant


the allowance should be taken into account from the first day of the benefit week in which the payment is made1.

1  ESA Regs (NI), reg 77


Example


Bill claims Employment and Support Allowance and is entitled to contribution-based Employment and Support Allowance from Thursday 3 November.  His benefit week ends on a Thursday.  He receives a net councillor’s allowance of £102.50 a week, starting on Monday 7 November.  Only excess of the amount above £97.50 can be deducted from contribution-based Employment and Support Allowance.  In the benefit week 4 November to 10 November £5.00 is deducted from Bill’s contribution-based Employment and Support Allowance.

When the councillor’s allowance is uprated

44812
A claimant's rate of councillor’s allowance may change.  Any increase or decrease should be taken into account from the first day of the benefit week in which the increase or decrease is paid1.

1  ESA Regs (NI), reg 78


Example


Hillary claims Employment and Support Allowance, her benefit week ends on a Thursday and she is entitled to contribution-based Employment and Support Allowance.  She receives a councillor’s allowance of £96.50 a week.  Her contribution-based Employment and Support Allowance is reduced by £1.50 each benefit week.  She receives an increase of £5 a week in her allowance starting on Monday 11 November.  The increase in the allowance is taken into account for the benefit week 8 November to 14 November.


So in the benefit week

1.
1 November to 7 November, £1.50 is deducted from her contribution-based Employment and Support Allowance

2.
8 November to 14 November, £6.50 is deducted from her contribution-based Employment and Support Allowance.

Calculating the weekly rate

44813
Where a councillor’s allowance is paid to the claimant weekly then it is the weekly rate that should be deducted from contribution-based Employment and Support Allowance as per DMG 447821.

1  ESA Regs (NI), reg 76(1)

44814
If the councillor’s allowance is not paid weekly, then it should be converted into a weekly amount as follows1
1.
monthly payments should be multiplied by 12 and the result divided by 522.  A month means a calendar month3
2.
quarterly payments (3 monthly) should be multiplied by 4 and then divided by 524
3.
annual payments should be divided by 525
4.
payments for any other period should be multiplied by 7 and then divided by the number of days in the period covered by the payment6.
1  ESA Regs (NI), reg 79(1);  2  reg 94(1)(b)(i);  3  CG 66/49 (KL);
4  ESA Regs (NI), reg 94(1)(b)(ii);  5  reg 94(1)(b)(iii);  6  reg 94(1)(b)(iv)

44815
The weekly amount of a councillor’s allowance may be averaged1 if the income varies or the regular pattern of work means that the claimant does not work every week.  The decision maker should average over

1.
a complete cycle if there is a recognisable cycle of work or
2.
5 weeks or
3.
another period if this means a more accurate weekly amount can be calculated.

1  ESA Regs (NI), reg 79(1) & reg 94(6)


44816 - 44899

Amount of Employment and Support Allowance on conversion

45580
Where the decision maker decides that the claimant’s existing award qualifies for conversion, the amount of Employment and Support Allowance on conversion is calculated in steps1.

1  ESA (TP & HB)(EA) Regs (NI), reg 8(1)

Step 1

45581
The decision maker first calculates the amount of Employment and Support Allowance the claimant would have been entitled to if, on a claim for Employment and Support Allowance
1.
the decision maker had determined that the claimant was entitled to Employment and Support Allowance and
2.
the assessment phase had ended.
The decision maker should take into account occupational pension, income or capital in this calculation as normal.  But see DMG 45587 and 45565 et seq for guidance on relevant deductions.
Step 2

45582
The decision maker next determines whether the claimant is entitled to a transitional addition, and if so the amount.  See DMG 45600 et seq for guidance on calculating the transitional addition.

Step 3

45583
The decision maker then aggregates the amounts of Steps 1 and 2.  See DMG 45587 and 45565 et seq for guidance on relevant deductions.

Example

Peter is entitled to Incapacity Benefit of £106.40 including an age addition of £15.00 weekly.  He has no other income.  On conversion, the decision maker places Peter in the work-related activity group.  His converted entitlement of contribution-based Employment and Support Allowance is £106.40, including the transitional addition of £15.


45584

Claimant already entitled to Employment and Support Allowance
45585
Where

1.
the claimant is already entitled to Employment and Support Allowance before an award of Incapacity Benefit is converted to Employment and Support Allowance and
2.
a determination as to whether the claimant has limited capability for work-related activity has been made for the purposes of the original Employment and Support Allowance award

the limited capability for work-related activity determination is treated as made for the purposes of Step 1. This means that the amount for the component in Step 1 is the same as that included in the original award1.

1 ESA (TP & HB)(EA) Regs (NI), reg 7(2) & 8(2)

Employment and Support Allowance amount higher than existing award

45586
Where the amount of Employment and Support Allowance on conversion is higher than the amount of the existing award, the higher amount is payable from the effective date. See DMG 45500 for guidance on the effective date.


Example

Anita is entitled to Incapacity Benefit at £91.40 weekly.  Following the conversion phase, her existing award is converted to contribution-based Employment and Support Allowance.  She is placed in the support group, and her Employment and Support Allowance entitlement is £96.85 weekly.  She receives the Employment and Support Allowance award from the effective date of the conversion decision, and no transitional addition is payable.

Deductions

45587
Once the amount has been calculated as in DMG 45581, any relevant deductions are applied.  See DMG 45565 et seq for guidance on relevant deductions.
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