Annex D

SUMMARY OF RESPONSES

PUBLIC CONSULTATION ON CHARITY LAW IN Northern Ireland 17 July – 13 October 2006
This table summarises the responses to the above consultation, and the Department for Social Development’s comments on the responses.

Since we received 97 responses, the numbers of respondents can be taken as percentages.

There were various areas where several respondents made similar points, and we have amalgamated these under what seemed to us to be the most concise wording.

The numbers at the beginning of some comments refer to article numbers in the draft Charities Order.

Some comments relate to detailed matters which will be for the Charity Commission for NI (CCNI) to take a view on. Much of the detail will be in regulations which will be subject to further consultation.

	No.
	General responses




	52
	Welcomed proposals generally.

	45
	Expressed no overall opinion but commented on specific issues.

	0
	Expressed negative opinions about the proposals generally.

	2
	Welcomed adoption of best elements of systems in Scotland and E&W

	1
	Expressed reservations about mixture of E&W and Scottish ideas.

	1
	Would generally favour following Scottish rather than E&W precedent.

	2
	Commended layout of document as helpful, clear and used-friendly.

	1
	Welcomed prominent positioning of offer to provide alternative formats.

	13
	There should be maximum consistency among all UK and RoI charity systems.

	
	Comment by Department for Social Development

We are gratified that the majority of respondents welcomed the proposals, with reservations on only a few issues, and that none thought that the proposals were fundamentally unsound.

A Regulators Forum has already been set up formed of representatives from England and Wales, Scotland, Northern Ireland and Ireland to, inter alia, encourage coordination and consistency in regulatory approaches in the UK and Ireland.



	
	Definition of charity (articles 1 – 4)



	3
	4(2) – the definition of charity should be the same as in E&W.

	1
	4(2) – the definition should include “promotion of recreational, social, physical and cultural activities”.

	3
	4(2)(b) – “education” should include “public education” in the sense of advocacy.

	2
	4(2)(c) – the advancement of religion should not be a charitable purpose.

	4
	4(2)(g) – there should be no restrictions on the advancement of sport.

	1
	4(2)(g) – “motor sport” should be included in the definition of sport.

	1
	4(2)(j) – “the relief of those in need” should change to “the relief and support of those in need”.

	1
	4(2)(j) – “the relief of those in need” should specifically include “carers”.

	1
	4(2)(j) – “the relief of those in need” should reflect the social model of disability.

	2
	4(2)(j) – “the relief of those in need” should specifically include all “section 75” equality groups.

	2
	4(3)(a) – the definition of religion is deeply offensive to one church.

	2
	4(3)(a) – the definition of religion should refer only to “belief in God”.

	1
	4(3)(a) – worship of the occult, paganism, atheism and similar practices should not be supported.

	4
	4(3)(a) –a religion which does not involve a belief in a god is meaningless and/or not for the public good.

	2
	4(3)(d) – “sport” should include physical or mental skill and exertion.

	2
	4(3)(e) – “Advancement of peace and good community relations” is redundant.

	
	Comment by Department for Social Development

The proposed Northern Ireland definition of charities differs slightly from that in England and Wales for historical and presentational reasons, but is functionally identical.

We are not minded to extend the definition of charity to purposes which are not regarded as being charitable at present, nor to restrict it to a more limited definition of the advancement of religion than the rest of the United Kingdom.



	
	Public Benefit Test (Articles 5 – 7)



	3
	5 – the public benefit test should be the same as E&W.

	2
	5 – there should not be a public benefit test, lest it be used maliciously.

	3
	5 – charities registered in England and Wales or Scotland should be presumed to meet the public benefit test.

	1
	5 – all existing charities should be presumed to meet the public benefit test.

	6
	5 – religious charities should be presumed to meet the public benefit test.

	1
	5(3) – the public benefit test should exclude public schools and private healthcare.

	1
	5(3) – the public benefit test should exclude sects from charitable status.

	1
	5(3)(b) – the public benefit test is too subjective when considering benefit to a section of the public only.

	1
	5(3)(b) – the public benefit test should not require religious people to associate with “evil” persons.

	8
	6(1) – the CCNI should be required to consult widely on all changes to guidance it issues.

	1
	6(1) – the public benefit test should be precisely defined and fully spelt out in the primary legislation.

	1
	7(2) – all “section 75” equality groups should be included in the Recreational Charities Act (NI) 1958.

	1
	7(3) – a sports club receiving relief under the Finance Act 2002 should be allowed to qualify as a charity too.

	
	Comment by Department for Social Development

We are satisfied that the proposed public benefit test (which is based on Scotland more than England and Wales) represents a sensible and pragmatic way forward. It will be up to the proposed CCNI to develop the test in practice, but we are satisfied that no legitimate charities should have difficulty satisfying it. Equally, however, we feel it would be inequitable and intellectually dishonest to exclude any particular type of charity from the test.



	
	Charity Commission for Northern Ireland (Articles 8 – 13)



	10
	The CCNI should not be both advisor and regulator, due to conflict of interest.

	6
	There is no objection to the CCNI being both advisor and regulator.

	6
	The CCNI should mark each item of advice or guidance as “mandatory” or “best practice”.

	4
	The CCNI should encourage voluntary sector bodies’ roles as independent advisers separate from the CCNI.

	2
	Gender-neutral language should be used in relation to the CCNI.

	1
	Local control and accountability are important.

	3
	NI universities’ principal regulator should continue to be the Higher Education Funding Council for England.

	1
	8(1) – the CCNI and Charity Tribunal should have Irish language titles.

	2
	8(1) – the CCNI should be a Non-Ministerial Department to ensure impartiality.

	1
	11 – the CCNI should have a specific duty to have regard to the provision of fully accessible information and the facilitation of effective interaction with socially excluded groups.

	3
	11 – There should be a statutory requirement for charity regulators to co-operate.

	1
	Appendix 2 – On experience in England and Wales, CCNI is ineffective and not cost effective.

	2
	Appendix 2 – The proposed CCNI staffing is inadequate.

	1
	Appendix 2 – The number of secondments from DSD to CCNI should be capped.

	
	Comment by Department for Social Development

While noting the concerns about the CCNI being both advisor and regulator, we feel that the regulator is the best placed to offer advice on meeting the requirements of the legislation and the regulator. However, there is much to be said for the idea of clearly labelling all advice as “mandatory” or “best practice”, and we expect the proposed CCNI to follow this approach.

Various voluntary sector bodies already do sterling work in advising and supporting charity trustees and we hope this will continue, or expand, as the new legislation comes into effect.

The CCNI will work with other charity (and other) regulators as to how roles may be shared to prevent unnecessary duplication between the CCNI and other principal regulators.

A Regulators Forum has already been set up formed of representatives from England and Wales, Scotland, Northern Ireland and Ireland to, inter alia, encourage coordination of and consistency in regulatory approaches in the UK and Ireland.

The CCNI’s resource needs will be monitored as it develops, and only with actual experience will its needs really become apparent. However, we feel that the initial estimates are a realistic starting point.

The number of secondments from DSD to CCNI is effectively capped by the fact that DSD has considerably fewer staff involved with charity matters than the CCNI will.

 

	
	Charity tribunal (Articles 14 – 17)



	1
	Appellants to the Charity Tribunal should receive legal aid.

	1
	15(7) – the Tribunal should be able to award damages (as well as costs) against CCNI.

	2
	14(2) & Schedule 2 – no more than one member of the Tribunal should be legally qualified.

	
	Comment by Department for Social Development

The role of the Charity Tribunal is to provide a simple, low- or zero-cost mechanism for resolving disagreements about the CCNI’s exercise of its powers, and we do not feel that it would be appropriate for it to attract legal aid or award damages.

The Charity Tribunal will deal with a wide variety of issues and will need to be able to adjust its make-up to the issues involved.



	
	Register of Charities (Articles 18 – 27)



	1
	Churches entirely funded by private giving by a section of the community for its dependents should be regulated differently from “public” charities.

	1
	Private home addresses should not appear on register to prevent identity fraud.

	11
	18(2) – “operates” should not include grant-making from outside NI, running phone or internet advice or information services based outside NI, “umbrella” groups based outside NI which advise/support members in NI, or e.g. Norwegian charity passing through NI to release white-tailed sea eagles in Donegal.

	1
	18(9) – where a charity’s details are confidential, the circumstances should be specified.

	19
	UK charities should be “passported” in NI.

	4
	Housing associations, etc. should face only minimal “passporting” requirements”.

	1
	It is unclear at what organisational level churches should register.

	4
	Registration etc. requirements should be applied proportionately.

	5
	Religious charities should be exempt from registration.

	1
	The uniquely mobile Service Non-Public Funds (SNPFs) should all be registered in E&W.

	1
	Service Non-Public Funds (SNPFs) need confidentiality to protect trustees and staff.

	1
	Service Non-Public Funds (SNPFs) should not have to register in NI.

	2
	Small charities should be allowed to register early if pressed to do so by funders.

	1
	Some long-established religious charities should be exempt from registration.

	2
	21 – a UK charity should not have to put more than one set of details on cheques, etc.

	1
	22 – CCNI power to require a charity’s name to be changed should not extend to the word “Presbyterian”.

	1
	22 – There should be a presumption that charities registered with the Charity Commission for England and Wales should not be required to change their names when operating in NI.

	
	Comment by Department for Social Development

We do not feel that churches should necessarily be regulated differently from other charities, or exempted from requirements which are felt to be appropriate for all other types of charity.

It will be for the CCNI to issue guidance on the interpretation of “operates”, but will not include grant-making from outside NI, running phone or internet advice or information services based outside NI, “umbrella” groups based outside NI, or the case where NI is just a transit point.

Churches and similar multi-part charities will register at the level at which control is exercised, normally the level at which accounts are prepared and overall management exercised.

It is the intention that any types of charity which already comply with the requirements of another principal regulator should not have to carry out unnecessary additional work to register in NI. They may be required to produce a narrative explanation of the activities in NI which are included in their formal returns, but will not have to produce separate accounts.

21 – a UK charity should not have to put more than one set of details on cheques, etc. This potential problem had not occurred to us, and we will consider this further.



	
	cy pres and powers of Charity Commission (Articles 28 – 58)



	1
	35(4)(c) – trustees of a self-help mental health charity where all trustees have mental ill health should not be subject to removal on the grounds of being incapable of acting by reason of mental disorder.

	2
	36 – the CCNI should not be able to act against trustees not resident in NI.

	1
	36 – CCNI-appointed interim managers should be subject to stricter controls.

	1
	42(5) – the CCNI should not have to give notice before removing a trustee.

	1
	50(1) – a written application for CCNI opinion should not be required where an applicant is unable to write due to a disability.

	
	Comment by Department for Social Development

The Charity tribunal provides a remedy against unreasonable use of the CCNI’s powers, and we do not feel that its powers should be unnecessarily restricted. However, the requirement to give notice does not appear to be unreasonable.

We are of the opinion that the phrase “on the written application” would have to be construed in the context of any disability that an applicant might have, but we will consider this further.



	
	Disposals of charity land (Articles 59 – 64)



	3
	60(3)+(5) - trustees of large land-owning charities should be able to delegate sale decisions to staff.

	1
	62(1) – the multiple of a rentcharge should refer to the multiple in Ground Rents Act (NI) 2001 rather than “10”.

	3
	60(4) – Article 63(8) provisions about employed valuers should be extended to Article 60(4) to allow valuers employed by charities to advise on disposals.

	
	Comment by Department for Social Development

While there is no objection to trustees relying on staff advice on sales, we feel that authorising a sale is sufficiently significant that it should not be done by anyone other than the trustees.

The point about rentcharges appears to have merit, and we will consider this further.

The point about employed valuers appears to have merit and we will consider this further.



	
	Charity accounts Articles 65 – 74)



	48
	Accounting / Audit Levels –strong objections on various grounds:-

· Levels should be the same as GB.

· Levels are far too low (e.g. £25,000 income equates to one member of staff).

· There is no evidence of terrorist fraud in NI.

· It is strongly felt that the NI charity sector is not corrupt.

· Impose a discriminatory penalty on NI charities with land or buildings.

· The proposals impose a discriminatory penalty on smaller NI charities.

· The proposals will not stop fraud by non-charitable pseudo-charities which look like charities to the layman.

	1
	Accounting / Audit Levels – since NI charities may receive significant public funding:-

· Accounting / audit levels should not be increased.

· All independent examiners should be accredited (i.e. be “qualified independent examiners”).

	1
	The proposals could cost some religious charities up to 500,000 Euro p.a.

	2
	Audit requirements across all government functions (not just charities) should be streamlined.

	2
	66(1) – NI universities should be able to use the Higher Education SORP rather than the Charities SORP.

	3
	67(1) – charities with capital over £500,000 should be subject to those requirements regardless of income.

	1
	67(4) – a Commander/SO2 SPS should be able to be a qualified independent examiner of Service Non-Public Funds (SNPFs).

	1
	67(4) – should allow basic independent examiners to examine accounts in the £25,000 to £100,000 range.

	1
	67(8) – the CCNI and GB regulators should take common approach to guidance to independent examiners.

	1
	70 – religious charities should be exempt from producing annual reports.

	3
	71 – all church and religious charities should be exempt from public access to accounts and reports.

	1
	71 – charity accounts and reports should be protected by copyright to restrict dissemination by third parties.

	1
	71(3) – the CCNI should be responsible for providing accounts to the public to deter mischievous applications.

	
	Comment by Department for Social Development

The accounting / audit levels issue received far more responses than any other. We acknowledge the strength of the arguments put forward and intend to revise the levels in the draft Order to bring them into line with Great Britain.

67(4) – a Commander/SO2 SPS should be able to be a qualified independent examiner of Service Non-Public Funds (SNPFs). This point has merit, and we will consider this further. 

We do not feel that religious charities should necessarily be exempted from requirements which are felt to be appropriate for all other types of charity.



	
	cHARITY TRUSTEES AND COMPANIES (Articles 75 – 130)



	1
	The duties of trustees should be prescribed in the legislation.

	1
	88 – Unspent terrorist convictions should be grounds for disqualification from being a trustee.

	2
	88 – NI universities’ trustees should be exempt from disqualification from being a trustee.

	2
	90 – Trustees should not, in general, be remunerated.

	1
	91(5)(e) - “substantial interest” (of a trustee in a company) should be strictly defined.

	1
	92(4) – the CCNI should not be able to intervene in cases of “excessive” remuneration.

	
	Comment by Department for Social Development

In general, we do not favour including very detailed provisions in primary legislation, because of the inevitable difficulty and delay in making changes.

While there are clear logical grounds for disqualifying a person who has been convicted of an offence involving dishonesty, we do not see any logical reason why a terrorist conviction should be treated any differently from a similar conviction with no terrorist motive.

While we agree that trustees should not, in general, be remunerated, we feel there are grounds for having the facility available in exceptional circumstances, subject to the control of abuses by the CCNI.

 

	
	collections (Articles 131 – 160)



	1
	“Chugging” should not be restricted on the basis of frequency.

	3
	The exemption for local short term collections should be strictly defined.

	2
	There should be a register of professional fundraisers.

	4
	Collections system should allow for self-regulation (e.g. through FSB).

	1
	Collectors should be distinguished as volunteers, staff, or sub-contractors.

	1
	Controls should cover TV, email and internet solicitation.

	4
	Exemption Orders for province-wide collections should be kept.

	2
	House-to-house collections should require permits.

	6
	Local councils should be responsible for issuing permits.

	5
	PSNI should be responsible for issuing permits.

	1
	Statements about professional fundraisers’ costs of collection should be simpler.

	2
	Where a national charity employs professional fundraisers, separate reporting in NI should not be required.

	
	Comment by Department for Social Development

The details of supervising collections will be for the CCNI, and we feel they should be able to take all relevant factors into account, if they think it appropriate. In particular, it will be for the CCNI to decide how far to rely upon self-regulation. Much of the detail on the regulation of collections will be in regulations which will be subject to further consultation.

We are satisfied that NI is too small an administrative unit for exemption orders to be really essential and that it is more advantageous for all charities to work within a single system.

The suggestion that public and house-to-house collections should be treated similarly and that the latter should require permits has merit, and we propose to adopt this idea.

As to who should administer issue permits for collections, it is not practical for the PSNI to carry out this role, and the number of local councils would make it inconvenient for charities if they were to do it. We therefore propose to stay with the proposal that the CCNI will issue permits initially, but with an eye to transferring this role to new local councils in due course.

The suggestion that where a national charity employs professional fundraisers dual reporting in NI should not be required has merit and we will consider this further.



	
	miscellaneous (Articles 161 – 181)



	1
	166 – should be much more precise in relation to charities outside NI.

	3
	168 – trustees of large land-owning charities should be able to delegate execution of sale documents to staff.

	
	Comment by Department for Social Development

We feel that Article 166 is sufficiently explicit. In general, we do not favour including very detailed provisions in primary legislation, because of the inevitable difficulty and delay in making changes.

While there is no objection to trustees relying on staff to advise on sales, and prepare sale documents, we feel that executing a sale is sufficiently significant that it should not be done by anyone other than the trustees.




