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UK ACCEPTS EC PROCUREMENT DIRECTIVES FOR RSLS

The UK Government has accepted the European Commission is correct in its view that Registered Social Landlords are bodies governed by Public Law for the purposes of EC procurement law and therefore must comply with the requirements of the EC Public Procurement Directives where these apply.

The Directives apply to a wide range of bodies in receipt of public funds, The purpose is to open up the public procurement market to better ensure the free movement of goods and services within the EU. The benefits of the Directives have been extended to various third countries as a result of international agreements.  For contracts over set threshold values - which varies depending on what is being purchased - the Directives require that opportunities are advertised in the Official Journal of the European Union (OJEU).  They also require that contracts are awarded in accordance with certain standard procedural rules (e.g. setting the basis on which bids may be assessed).  Public bodies are also bound by Treaty principles which prohibit discrimination between suppliers contractors or service providers and require open and transparent procurement procedures.

The authorities regulating RSLs are the Housing Corporation in England, the National Assembly for Wales in Wales, Communities Scotland in Scotland and the Department for Social Development in Northern Ireland. The relevant authority has prepared guidance for RSLs on the application of the public procurement Directives.

The guidance can be found at:

Housing Corporation: www.housingcorp.gov.uk 

Welsh Assemby Government: www.housing.wales.gsi.gov.uk

Communities Scotland: www.communitiesscotland.gov.uk

Department for Social Development in Northern Ireland: www.dsdni.gov.uk

Note for Editors

1. Background

The European Commission opened infraction proceedings against the UK in December 2003 for its failure to apply the procurement Directives to RSLs.   In December 2003, this culminated in the Commission’s announcement that it would be commencing proceedings against the UK in the European Court of Justice under Article 226 of the EC Treaty. The UK has now accepted that RSLs are Bodies Governed by Public Law as defined in the public procurement Directives and must follow the EC public procurement Regulations.  It is expected that compliance with the Commission’s view should prevent ECJ proceedings which would be highly likely to rule in favour of the Commission’s arguments, especially given ECJ case law since 1999 (Case 237/99 Commission v France (the “SA HLMs” case).  Some RSLs already follow the EC procurement Regulations voluntarily and, whilst compliance across the board may result in some increased administrative costs, RSLs should reap value for money benefits through improving the competitive bidding processes.

2. To become a Registered Social Landlord in England or Wales:

A body must meet eligibility criteria, i.e. be:

· a registered charity which is a Housing Association

· a society registered under the Industrial & Provident Societies Act 1965 which satisfies specified conditions 

· a company registered under the Companies Act 1985 which satisfies  specified conditions
It must also demonstrate to the Relevant Authority:

· that it satisfies that Authority’s registration criteria; and 

· ongoing compliance with the Authority’s Regulatory Code in respect of its financial viability, its governance and its management.
To be eligible for registration in Scotland, an organisation must be:

· a society registered under the Industrial and Provident Societies Act 1965 which has its registered office for the purposes of that Act in Scotland and satisfies specified conditions ; or

· a company registered under the Companies Act 1985 which has its registered office for the purposes of that Act in Scotland and satisfies specified conditions

In Northern Ireland a housing association is eligible for registration if it

(a) is a society registered under the Industrial and Provident Societies (Northern Ireland) Act 1969, and

(b) does not trade for profit and is established for the purpose of, or has among its objects or powers, the provision, construction, improvement or management of:

· houses to be kept available for letting, or

· houses for occupation by members of the association where the rules of the association restrict membership to persons entitled or prospectively entitled (as tenants or otherwise) to occupy a house provided or managed by the association, or

· hostels and that any additional purposes or objects are among specified permissible additional purposes.
3. The Relevant Authorities are:
· In England, the Housing Corporation

· In Wales, the National Assembly for Wales

· In Scotland, Communities Scotland

· In Northern Ireland, the Housing Division of the Department for Social Development.  

4. A Body Governed by Public Law is:

"A body governed by public law means any body:

· established for the specific purpose of meeting needs in the general interest, not having an industrial or commercial character, and

· having legal personality, and

· financed, for the most part, by the State, or regional or local authorities, or other bodies governed by public law, or subject to management supervision by those bodies, or having an administrative, managerial or supervisory board, more than half of whose members are appointed by the State, regional or local authorities or by other bodies governed by public law"
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