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Introduction

The Federation of the Retail Licensed Trade NI welcomes the opportunity to respond to the Department for Social Development’s consultation on the draft Licensing and Registration of Clubs (Amendment) (Northern Ireland) Order 2007.  The Federation represents over 1,000 licensed premises in Northern Ireland and, whilst disagreeing profoundly with a number of other proposals to change the licensing system in Northern Ireland, these are not the subject of this consultation.  The following comments are intended to assist and to ensure that the amendments are workable and meet their objectives, and they are mainly technical in nature.  The Federation welcomes any changes that will continue to ensure that we have a well run and responsible licensed trade in Northern Ireland.
As an initial observation, it is unfortunate that the proposed Regulations will not be in force in time for the renewal of licences this coming September.  This will mean that licensees will face additional costs if they wish to take advantage of the provisions of proposed Article 44, as they will have to make two separate applications to the courts – the first in September, and possibly a second in November.  This will not only increase costs, but will tie-up court time.

Part I - Introductory
Article 2 - Interpretation
Beside the definition of “the Department”, should it be added “or any successor”?  It has always seemed odd that the old DHSS continues to be the defined Department in Article 2 of the 1996 Order.  Incidentally, should not the opportunity be taken to amend that definition to be the Department for Social Development?

Part II - Licensing
Article 3 – Permitted Hours
Whilst accepting that substituted Article 44(1) specifically mentions “subject to Article 17(3)”, for clarity, should not the ability of licensed premises to apply to serve alcohol until 2am be limited to Art 5(1)(a) premises, and hotels?  The sale of alcohol is ancillary to all other types of licence and the current Article 44 which enables restaurants etc to obtain a licence to serve until 1am has led to enforcement difficulties.  A restaurant should not serve alcohol unless it is accompanied by a main table meal, and the meal and the alcohol is all paid for on the same bill.  The difficulty in enforcing this provision has arisen largely to the fact that a restaurant can obtain an Article 44 Order, although it would not in practice serve food until that time.  If it can now apply to serve alcohol until 2am, those enforcement difficulties, and the flouting of the requirements, will get worse.
We therefore suggest that substituted Article 7 should have (b)-(e) removed.  In any case, why not list the premises in the order they appear in Article 5 of the 1996 Order?  It seems odd that Art 5(1)(a) premises are listed last!
In relation to new Article 44(6), we note that this provision is unchanged, and that the opportunity has not been taken to look again at the general permitted hours in Article 42 of the 1996 Order.  The permitted hours at Easter, especially, cause confusion and bewilderment to many, especially tourists.  By way of example, the permitted hours for Easter are set out below.  Each year we have to remind our members what the Easter hours are, and we have just sent them the following information –
“The annual reminder of Easter Hours is as follows.  Remember – your entertainment licence hours are unaffected by the liquor licensing hours and you can legitimately have people on your premises 24 hours a day if you wish, provided that you are not selling, and they are not consuming, alcohol outside the permitted hours.  You can continue to provide entertainment as usual, and you can open before 5pm on Good Friday for food and soft drinks if you wish.

The following table gives the permitted hours for alcohol – not entertainment (which remains unaffected).”

	Date
	Hours for Sale of Intoxicating Liquor
	Late Extensions & Other Information

	Thursday 5 April
	11.30am – 11.00pm
	Finish at 12 midnight + 30 minutes drinking-up

	Good Friday – 

6 April
	  5.00pm – 11.00pm

Off-licences -

  8.00am – 11.00pm
	No late extensions.  30 minutes drinking-up allowed.  Can open earlier than 5pm for the sale of goods other than intoxicating liquor, eg lunches & soft drinks

Normal hours

	Saturday 7 April
	11.30am – 11.00pm
	Finish at 12 midnight + 30 minutes drinking-up

	Easter Day – Sunday 8 April
	12.30pm – 10.00pm

Off-licences -

Closed
	No late extensions.  30 minutes drinking-up allowed.

Off-licences cannot open 

	Easter Monday –  

9 April
	11.30am – 11.00pm
	Normal extensions to 1am apply


Easter is a major holiday time, and the real start of our burgeoning tourism season.  To still be operating with such hours in 2007 seems odd and, whilst we would readily accept that there needs to be some restrictions to recognise the special nature of the holiday, for a tourist not to be able to have a glass of beer or a glass of wine with their lunch on Good Friday is bizarre (especially when they could go any buy the same at an off-licence).  We would respectfully ask the Minister to look again at the permitted hours to see if some accommodation can be made, especially on Good Friday.

We very much agree with the removal of the requirement that food and/or entertainment is provided for additional hours – all that has served to do is to discriminate against more traditional and quiet pubs, and require others to provide “noisy” entertainment that they otherwise perhaps wouldn’t have.

Article 4 – Occasional licences and extension licences

Article 4(1) – why does this Article not refer to “any time specified up to 2 in the morning”, rather than “2 in the morning”?  If the provision in new Article 44 refers to any specified time, why does Article 30 not?  Same comment applies to Art 4(2)(a).  In Art 4(2)(b), should it not also be “…or 30 minutes before the specified time or, if sooner, less than…”.  Surely the timing provisions in Articles 44 and 47 should be the same – either both just specify 2am, or both specify any time up to 2am.  Specifying 2am would make it simpler for the police (having premises with different end times in their entertainment licences already makes it confusing).
In addition, (and this is not a change, but a problem with the current 1996 Order), there is still no provision for neighbours to know if an application for an occasional licence is being made for a premises close to them, and now that difficulty will be exacerbated by the later hours.  If it is thought too burdensome to require newspaper notification, at the very least, the premises for which the occasional licence is sought should be required to post a legible notice in a clear place for a specified period, to enable neighbours to object if they wish.  

Article 5 – Exceptional permitted hours

The Federation very much welcomes this sensible provision, as the lack of such a provision has caused difficulties in the past.  We agree with the limitation to sporting events of national or international significance.  However, we are concerned that a limit of 6 occasions in any one year has been placed on it.

This provision is going to be one which is seldom used and, even when it is possible to apply, not all licensees will do so.  Thinking of the occasions when bars will want to take advantage of it, it’s really for events such as the Football World Cup, the Rugby World Cup, British Lions tour, Olympic Games, and cricket’s The Ashes.  Even at that, they will only be applying when the location of the event means that it is shown outside our normal permitted hours.  For example, in terms of football, the World Cup in 2010 is in South Africa which is only 1 hour ahead of the UK, and it’s likely that the 2014 World Cup will be in Europe again (possibly London), so it may not be until 2018 that this provision is needed for the Football World Cup!
Set out below is information relating to the Football World Cup from 2002, when it was held in South Korea and Japan.  Information on just some of the games played outside the permitted hours is listed.  With the growth in overseas nationals living in Northern Ireland, it’s no longer just the Northern Irish, English or Irish games that bars will want to be able to show – it’s Australian, Polish, Latvian, Estonian, Portuguese etc etc.  Bars have to be extremely careful to treat all their customers the same and not to discriminate – by limiting the occasions to 6, it will force bars to make a choice – and thereby discriminate, albeit unintentionally, against some of their customers.  Whatever they do, some sections of their customers and the community will be dissatisfied.
	Examples of Games from 2002 Football World Cup

	Sat 1 June
	Irish Republic v Cameroon
	7.30am

	Sun 2 June
	England v Sweden
	10.30 am

	Mon 3 June
	Croatia v Mexico
	7.30 am

	Mon 3 June
	Brazil v Turkey
	10.00 am

	Wed 5 June
	USA v Portugal
	10.00 am

	Sat 8 June
	South Africa v Slovenia
	7.30 am

	Sat 8 June
	Italy v Croatia
	10.00 am

	Sun 9 June
	Costa Rica v Turkey
	10.00 am

	Wed 12 June
	Nigeria v England
	7.30 am

	Thur 13 June
	Turkey v China PR
	7.30 am

	Tue 18 June
	Japan v Turkey
	7.30 am

	Fri 21 June
	England v Brazil (Quarter Final)
	7.30 am

	Sat 22 June
	Spain v Korea (Quarter Final) or
Senegal v Turkey (Quarter Final)
	7.30 am


The limitation would even stop a bar from showing all the final stage matches, if they were outside the permitted hours.  Quarter-final, semi-final, 3rd place play-off and the final in total number 8 games – 2 more than the permitted maximum.  Given that the costs of providing Sky TV have increased astronomically in recent years (the scale of cost per month now runs between £138 and £920, with an average bar paying £425 per month, plus VAT), they would naturally wish to be able to take advantage of it!

As stated above, applying for exceptional hours is going to be unusual – it is not going to happen often, so we believe that there is no need for Article 44A(4) – it should not be limited to 6 occasions in one year (and, in any case, is that a calendar year?).

Article 6 – Children’s certificates

We have some difficulty with what is meant in this section, namely the definition of “private function”.  Does this mean a room which has been booked by the family for invited guests, such as a wedding or birthday celebration, or would it also include a family meal, pre-booked with only invited guests sitting at the table?  “Function” is not actually defined anywhere in the 1996 Order.

Article 7 – Closure of licensed premises etc

These new provisions (Articles 69A-69J) obviously are of great concern to the trade, the main fear being to ensure that the provisions could not be abused.

New Article 69A – Orders to close licensed premises in district experiencing disorder
This relates to the “expectation” of disorder in an area and is a general rather than a specific closure order.  We have a number of questions relating to this provision –

· Will the Order specify a distinct geographical area and/or will it list and specify the licensed premises to be closed?

· Will it be all licensed premises of whatever class of licence, therefore include restaurants, hotels, off-licences, guest houses etc?

· How will the licensees know of the existence of the closure order?  New Art 66A(4) specifies the penalties for non-compliance of an Order, but no-where does it state how and to whom an Order should be served (unlike in new Art 69B(5)).

· If this is to include hotels, given that a hotel’s entire premises and curtilege is licensed premises, this would appear to mean that the hotel would have to close in its entirety.  Surely this is not what is envisaged.  Where would the residents go?  Similarly, why should a restaurant or a pub not be allowed to serve food?  Would it not be better to have a ban on selling alcohol, which would allow mixed trading to continue?
New Article 69B & C – Closure orders for identified licensed premises / Extension of closure order
These are extremely serious provisions, as they could potentially close a person’s business for up to 48 hours before a court hearing is heard.  In view of the seriousness of this Order, we believe that the senior police officer should be at least Chief Inspector level.

There needs to be consistency of “premises” and “licensed premises” throughout – in some cases, simply “premises” is referred to and in others “licensed premises” (for example, Art 69B(1) it’s “licensed premises” and then subsequently “premises”; Art 69B(2) it’s “licensed premises”; Art 69B(3) it’s simply “premises”).  This needs to be clear.

We are unsure as to what “public nuisance” means.  Is there a statutory definition?
New Article 69D – Cancellation of closure order
In new sub-paragraph (3), we suggest the addition of the word “immediately” to the end after “agent”.  This will ensure there is no delay in getting a business opened again.

New Article 69G – Appeal from decision of court of summary jurisdiction

Would not (1) better read “Any person may, within 21 days from the day the decision under Article 69F is made, appeal …..”?

New Article 69J – Interpretation of part 1VA
In new Art 69J(3)(b), there is reference to “a person who usually lives at the premises” being served with the Order.  Presumably this would not include a tenant of, say, a flat above or adjoining the premises?  Further, in new Art 69J(3)(c), there is reference to a “member of the family” being served with the Order.  What is “family”?  How close a family member does the person need to be?  Do they need to have anything to do with the business?  Presumably it does not include a minor?  We cannot understand why it is necessary to include (b) and (c).  If there is concern that a licensee might seek to avoid being served with an Order, surely anyone in (b) or (c) who works for the licensee would fall within the definition of (a) in any case, without the need to specify further.
Article 8 – Penalty points

New Article 71B – Endorsement of licences

We agree with the differentiation for different types of offences between discretionary and mandatory application by the courts in new Art 71B(2), and also the removal of the discretionary element from Art 71B(2)(a) & (b) where a second offence is committed within 3 years.
Part III – Registration of Clubs
The Federation still strongly disagrees that registered clubs be granted, in effect, the same operating system as holders of Art 5(1)(a) licences.  The move from 52 late extensions to potentially every day is a massive change and does not recognise the different nature, and supposed purpose, of registered clubs, where the sale of alcohol is meant to be ancillary to their social or sporting purpose.

All comments on specifics in relation to Part II – Licensing should be taken to apply equally to Part III, and the same in relation to the relevant new Schedules.
Article 14 – Accounts of registered clubs
In new Article 40(1)(ga) of the 1996 Registration of Clubs (NI) Order, we firmly believe that it should be mandatory for a club to send a summary of their accounts to the police – it should not simply be on the demand of the district commander.  The accounts provisions for clubs are less than 10 years old and there is still a need for them.  It is not an onerous task for a summary of accounts to be sent to the police for filing purposes.

Schedule 1 – Schedule to be inserted in Licensing Order as Schedule 8A

In paragraph 4 of new Schedule 8A, it seems odd to include reference to a provision which, under this Order, will have been substituted?  For simplicity (especially in years to come), why not just have the provision read “…in respect of hours which include hours after 1 in the morning” (given that no late application can be made on a Sunday anyway)?

Schedule 2 – Schedule to be inserted in Licensing Order as Schedule 10A

The Federation believes that the offences listed in relation to Articles 52(1), (2) & (3); 52(1), 52A(1) and 54(1) (ie breaches of conditions of licences) should carry more than a 3-4 point penalty.  If a type of licence-holder is operating outside the conditions attached to that licence then, in effect, he is acting without a licence and the penalty should be the same as selling alcohol without a licence (carrying 5-6 penalty points).
Schedule 5 – Amendments

Article 6 substitutes a new Article 76(2) and states – “When on conviction of an offence a licence is suspended the suspension shall not take effect (a) until the expiry of the licence for bringing an appeal…..”.  We believe that use of “the licence” in this context is confusion, given the different meaning of licence elsewhere in the same provision.  We suggest wording along the lines of the current provision; namely replacing “the licence” (emboldened above) with “the time”.

Conclusion

We hope that these comments will be helpful and taken into consideration.  If the Department requires any additional clarification regarding any issue raised in this response, or in relation to any other licensing matter, please do not hesitate to get in touch.
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