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Interpretation

In this Guide:

“the Act” means the Street Trading Act (Northern Ireland) 2001;


“the 1929 Act” means the Street Trading (Regulation) Act (Northern Ireland) 1929;

References to “sections” and “subsections” mean sections and subsections of the Act;

References to “paragraphs”, unless otherwise stated, mean paragraphs in this Guide.
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Introduction

This Guide to the provisions of the Act has been prepared by Social Policy Unit of the Department for Social Development for the information and advice of district councils, traders and other interested parties.  

The Act, which enables district councils in Northern Ireland to regulate street trading in their districts, repealed most of the provisions of the 1929 Act except section 10 which contains the provisions whereby market rights can be acquired or extinguished. 

Although it is hoped that the information contained in the Guide will prove useful, it is for general guidance only and should not be treated as a complete and authoritative statement of the law which is contained only in the Act and any Orders or Regulations made under it.

Copies of the Act and any associated Orders and Regulations are on sale at the Stationery Office Bookshop, 16 Arthur Street, Belfast BT1 4GD.  Alternatively this legislation may be accessed at www.statutelaw.gov.uk.  Copies of this Guide may be obtained from the Department for Social Development, Social Policy Unit, 4th Floor, Lighthouse Building, Gasworks Business Park, 1 Cromac Place, Ormeau Road, Belfast BT7 2JB (Telephone 028 9082 9521 fax 028 9082 9539; e mail: (social.policy@dsdni.gov.uk).  The Guide may also be accessed at:
www.dsdni.gov.uk/index/law_and_legislation/social_policy/social_law
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Section 1 - Licensing of Street Traders
         General

1.1 Section 1 of the Act sets out the general prohibition on street trading unless a trader has a licence or a temporary licence granted by the district council for the area in which trading is to take place.

What is a street?
1.2 It is an important feature that only trading which takes place in a “street” will be regulated under the Act.  Whilst ”street” will take its normal, everyday meaning of a road in a town or village usually with houses, etc., on either side, the definition in section 25 extends this to include any road, footpath or public place.


1.3 The terms “road” and “footpath” also take on their everyday meaning.  In the Road Traffic (Northern Ireland) Order 1995, “road” means a public road and any street, carriageway, highway or roadway to which the public have access.  In the same Order, a “footpath” is described as a way over which the public have right of way on foot only, not being a footway or part of a road.


1.4 The definition of street also includes any “public place” and this is specifically defined for the purposes of the Act in section 25(4). The intention in extending the definition of street to cover a public place is to cater for traders who, whilst not strictly speaking operating on a street, are trading so close to that street to have the potential to cause undue nuisance or interference to persons or traffic.  The use of the term “public place” does not mean that private land cannot fall within the definition.  Indeed, the inclusion (subject to certain exceptions) of all land within 10 metres of a road means that a “public place” may include what might normally be regarded as private land.  


1.5 A public place must be in the open air and, therefore, public areas such as shopping malls, indoor markets, foyers of premises, etc., should not fall under the definition.  It must also be within 10 metres of a road, street or footpath.  Whilst the word “street” is not specifically referred to in section 25(4), the definition of “road” in the Road Traffic (Northern Ireland) Order 1995 includes the word “street”.  Anywhere beyond 10 metres is considered to be far enough away from persons or vehicles as to be unlikely to cause a nuisance.


1.6 In addition, the public place must be one to which the public have access without payment but which is not within enclosed premises or the curtilage of a dwelling.  The term “enclosed premises” should not be interpreted too strictly as such premises merely have to be surrounded by, for example, a fence, wall, etc., regardless of its make-up or height.   The curtilage of a dwelling means any area which is so closely related to that dwelling that it would be included in any conveyancing of the property without it being specifically or separately referred to in any deed or document.  In effect, therefore, a garden, yard, driveway, etc., would not be regarded as a public place for the purposes of the Act.


1.7 Whilst these provisions allow a measure of control on areas within 10 metres of a road, street or footpath, all trading within this area does not fall to be regulated.  Firstly, the exclusion of trading on ground within the curtilage of a dwelling means that sales on driveways, gardens, etc., will not be regulated under the Act.  To include these sales would mean that any person conducting an infrequent sale of, say, a car, lawnmower, etc., from a driveway would have to apply for a street trading licence.  It would clearly be inappropriate for such sales to be regarded as street trading and the potential number of applications for licences would provide administrative difficulties for a district council.  Where, however, a business is being conducted from the garden or driveway of a private residence there may be a breach of planning legislation since there would appear to be a change of use from domestic to business purposes.


1.8 Furthermore, the exclusion from “a public area” of enclosed premises means that most car boot sales will not require a licence.  This is because they are normally held in, for example, church car parks, etc.  Any trading that does not take place in enclosed premises is likely to be on land fronting on to a street or road.  It is considered reasonable that a council should have control over such sales since they have the potential to cause a nuisance.


1.9 Any problems associated with trading beyond the 10-metre area should not be regulated by the Act.  For example, where customers park in nearby streets, any potential parking problems should be addressed under the appropriate roads legislation


1.10 The definition of “street” in section 25 also makes it clear that any reference to a street in the Act does not necessarily mean the entire street but can also mean any part of the street. 

What is street trading?
1.11 Subsection (2) provides a definition of “street trading” and the following points should be noted:

· the Act requires all traders (subject to the exceptions in section 2) to have a licence regardless of their method of trading;


· the Act also includes the supplying or offering to supply a service for gain or reward in the definition of street trading.  The provision of the service must be for gain or reward and the burden of proof that this is the case, or could reasonably be expected to be the case, will rest with the council.  The word “service” is not separately defined and the interpretation will be left to the discretion of the district council.  Such things as the activities of street photographers would appear likely to be caught by this provision.  However, street musicians, pavement artists, etc., (unless they are selling a specific item) are more akin to beggars and may have to be pursued under the appropriate legislation (the Vagrancy Acts); and


· the Act makes it clear that street trading will include the sale or offering for sale of “an article or thing” and the definition of “thing” in section 25 clarifies that this will include a “living thing”.  Previous case law had suggested “articles” should include only inanimate objects and this provision makes it clear that the sale of any animal, fish, etc., will constitute street trading for the purposes of the Act. 

1.12 In subsection (3), the extension of the interpretation of “selling an article or thing” brings the mere display of the goods for sale under the definition of street trading even though no actual sale is made.  It should be noted that section 17 contains the presumption that any articles or things displayed in a street are there for the purpose of being sold or exposed for sale.  The burden of proof to the contrary will fall on the person in charge of such items.

1.13 Subsection (3) also states that the term “supplying a service” is to be taken as meaning supplying that service for gain or reward and includes the offer to supply that service even if no service was actually supplied.  As with articles or things (see paragraph 1.12) section 17 allows the presumption that equipment for the supply of a service which is found in the street is there for the purpose of supplying that service for gain or reward.

1.14 Subsection (4) clarifies that a person will be regarded as street trading despite the fact that the activities engaged in are only temporary or may not be that person’s normal occupation. 
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Section 2 -
 Activities which are not street trading
         General

2.1 Section 2 lists a number of activities which are not street trading for the purposes of the Act.  As such, they are free from any controls imposed by the Act and may be carried on without a street trading licence.  The exempted trader is free to operate anywhere in the district council area and is not restricted to areas which have been designated by a council as suitable for trading (see section 3).  It does not follow, however, that the trader is exempted from all licensing requirements, for example, the pedlar will still need to obtain a pedlar’s certificate and those engaged in charitable sales will still require the appropriate police permission.  In all cases the burden of proof in establishing that the relevant trading falls into an exempted category will be on the trader claiming the benefit of that exemption. 

Exemptions
2.2 Subsection (1) sets out the following exemptions:

· traders who sell items or provide services on a door-to-door basis by visiting private residences or places of business.  This will exempt traders such as commercial travellers who visit homes or businesses to sell their products and are unlikely to cause undue nuisance, interference or inconvenience to persons or vehicles;


· roundsmen such as milkmen, breadservers, coalmen, etc., who are essentially delivery persons rather than traders. The exemption also extends to any sales which may be made by such roundsmen in addition to their deliveries provided these are carried out during the normal course of their round;


· trading in a market where the right to hold the market has been formally created by grant, presumed grant or by statute.  Markets fall into two categories, namely, “lawful” and “informal”.  The lawful market is one which has a historic right to operate, including the right to take tolls, established by grant, presumed grant or statute.  By contrast, the informal market is a gathering of buyers and sellers organised without the authority of such a grant or statute.  Therefore, a distinction is drawn by exempting only trading in “lawful” markets from the requirement to have a street trading licence.  The person or body holding the formal market rights should control trading in such “lawful” markets;


· sales and collections for charitable purposes.  Such sales and collections are already subject to police approval and to subject them to further controls would be inappropriate.  Regulations made under the Police, Factories, &c (Miscellaneous Provisions) Act 1916 specify that no collection of money or sale of any article for charitable purposes can be made in any street or public place unless a permit is first obtained from the police.  Under the House to House Charitable Collections Act (NI) 1952, a licence must first be obtained from the police to carry out a house-to-house collection for charitable purposes unless a Minister has otherwise granted an exemption from this requirement.  Only where the appropriate permit or licence is held will such activities be exempted from the street trading provisions; and


· trading under the authority of a pedlar’s certificate but only if the trading is carried out on a door-to-door basis.  It may be argued that since pedlars have already obtained certificates to ply their trade, they should not be subjected to the further constraint of having to obtain a street trading licence.  However, it should be noted that, under section 5 of the Pedlars Act 1871, the police have a duty to grant the certificate provided that the applicant has resided in the district for at least a month and that they are satisfied that he or she is over 17 years of age, is of good character and “in good faith intends to carry on the trade of a pedlar”.  This is to be contrasted with the requirements which must be satisfied for the grant of a street trading licence.  The activities of pedlars have the capacity to cause the same nuisance, interference or inconvenience as those of a street trader and trading as a pedlar has not, therefore, been fully exempted from the street trading provisions.  Pedlars operating on a door-to-door basis may be able to benefit from the exemption applying to this type of trading but their separate inclusion here clarifies the limited exemption which should be applied.

2.3 Subsection (2) takes two further activities outside the definition of street trading:

· trading carried out in premises used as a petrol filling station.  This enables proprietors of filling stations to continue to offer on their forecourts, a range of goods (including fuel) without a street trading licence.  Otherwise such trading may have fallen within the scope of the Act because the forecourt, as a place to which the public have access without payment, could be regarded as a “street” for the purposes of the Act; and


· trading carried out at, or adjoining premises, used as a shop.  The intention is that the exemption should extend to trading which takes place in a pavement or street immediately adjoining the premises used as a shop.  This is designed to exclude stands placed on the street outside shops, for example, greengrocers, florists, etc.  This does not necessarily mean that placing of such displays outside shops is lawful since these may be subject to control under the Towns Improvement (Ireland) Act 1854.

2.4 In both circumstances referred to in paragraph 2.3, the exemption will only be appropriate where the trading in question is carried out by the owner of the premises during the normal course of business whilst the business is open.  This makes it unlawful for other persons without a street trading licence to trade on a petrol station forecourt or outside a shop. 

2.5 Subsection (3) provides an exemption for newsvendors subject to a number of restrictions.   The trading must be confined to newspapers or periodicals, for example, a publication/magazine issued at regular intervals.  If the trader wishes to offer other commodities for sale he must seek a licence.  Also, the trading must be from a receptacle carried on the person, for example, a bag, and it can be seen, therefore, that the exemption is likely to apply mainly to “paperboys”.

2.6 Subsection (4) gives the Department for Social Development, where it considers the need arises, a power to make an order prescribing further exemptions or revoking or amending existing ones.  This means that an amendment to the primary legislation will not be necessary and the changes required may be implemented more quickly.  However, such an order would still require the affirmation of the Assembly. 
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Section 3 - Designated streets
         General

3.1 Section 3 allows a district council to designate specific streets in its area as being suitable for street trading.  This is designed to create a more open system which gives everyone an opportunity to comment on a proposal to permit street trading in a particular street.  In addition, prospective traders will be more aware of where street trading is to be permitted.  A council is not compelled to designate streets but may be called upon to justify its policy in this regard.  However, if a street remains undesignated, a district council may not issue a licence under this Act to permit street trading from a stationary position in that street.  Street trading may be permitted in undesignated streets under the authority of a temporary licence or where the trader has been authorised by a council to trade as a mobile trader.


3.2 A council is likely to take any number of factors into account in determining whether or not a street is to be designated.  However, a council should be aware of its responsibilities in relation to the equality provisions under section 75 of the Northern Ireland Act 1998. 

Designated streets
3.3 Subsection (1) allows a district council to pass a resolution (using the procedures set out in section 4) prescribing the streets or parts of streets in its area where street trading from a stationary position may be permitted.   It is important to note the definition of the word “street” provided in section 25.  The extent to which street trading may become lawful, therefore, depends on the decision of a council as to the area it designates. In the early stages of the scheme a council may initially decide to designate the streets for which it issues licences under the existing scheme.  Additional streets may be designated later by way of further designating resolutions. 


3.4 Subsection (2) provides definitions for the terms “designating resolution” and “designated street” as they appear in the Act. 


Designated goods
3.5 Under subsection (3), a council may also decide to designate by resolution, the classes of goods or services in which trading in a designated street will be permitted or prohibited.  This may be contained in the same resolution as designated the street or may be the subject of a separate resolution. 

Varying or revoking a designating resolution
3.6 Subsection (4) allows a district council to vary or revoke a designating resolution in relation to either the street itself or the goods which are permitted or prohibited in the street.  In practice, this is likely to happen when changes occur which may render an area no longer suitable for street trading or not suitable for trading in certain commodities.  The procedures which a council must follow for varying or revoking a designating resolution are the same as those for making the designation in the first place and these are set out in section 4.
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Section 4 – Designating resolutions
         General

4.1 Section 4 sets out the procedures which a district council must follow in considering a designating resolution in relation to any street or the types of trading which may or may not take place in a designated street.  The procedures are largely the same regardless of whether it is an initial resolution or is rescinding or varying an existing one. 

Publication and consultation
4.2 Subsection (1) places certain statutory duties on a district council in considering a designating resolution.  Firstly, the council must publish, in at least 2 newspapers circulating in its district, a notice regarding its intention to pass such a resolution.   The detail which is to be included in the notice in the newspapers is set out in subsection (4).  The requirement to publish in at least 2 newspapers is to ensure as wide a distribution within a district as possible, particularly where one section of a community may purchase a different newspaper from another.


4.3 In considering designating a particular street, a council must consult with the police and the Department for Regional Development.  This consultation should ensure that those with responsibility for roads, traffic and any other factors have an opportunity to make their views known.  Whilst the requirement to consult with these two bodies is a statutory one, subsection (2) goes on to permit a council to consult with any other persons it wishes.  It should be noted that the word “persons”, by virtue of section 37 of the Interpretation Act (NI) 1954, includes formal or informal group of persons.


4.4 Under subsection (3), if the district council proposes to vary or rescind a designating resolution, it must consult with any existing licence holders trading in that street.  In addition, if the traders in question are represented by any group, the consultation must be extended to include that group.


4.5 Subsection (4) sets out the detail which must be included in the newspaper notice referred to in paragraph 4.2.  A council is required to publish a copy of the proposed resolution which will specify the street and/or the categories of goods or services which are to be the subject of the proposed resolution.  The notice in the newspapers must also advise that representations may be made in writing and set out the period within which those representations must be made.  This period can be of any duration the council decides but must not be less than 28 days after the first publication of the notice.  In practice, a council can put any additional information it likes in the newspaper notice but the items mentioned in this subsection must be included.

Consideration of representations
4.6 Subsection (5) places a statutory obligation on a district council to consider any representations it receives in the relevant period.  In any subsequent challenge, a council may be required to show that the representations were considered and the outcome of those considerations.  A council will, however, be under no obligation to consider any representations that are received outside the set period, although it may choose to do so.


4.7 The legislation does not specify any end date for this consideration stage, prescribing only that it must be carried out “as soon as practicable” after the end of the period for making representations.  In the event of a challenge, it will be for the council to satisfactorily show that the task was completed as soon as could reasonably be expected.

Decision regarding designation
4.8 Subsection (6) provides the power whereby a district council having, as required, considered the representations may proceed to pass the resolution.  It should be noted that this power is a discretionary one and a council could equally decide that, after hearing all the views, the proposed resolution should not be passed.  It is clear from the provisions of the subsection that the final decision in respect of a designating resolution rests with the council.  Whilst other interests are consulted and a council must consider any representations made, these organisations or individuals do not hold a power of veto over any decision reached by a council. 

Date of coming into effect and publication of decision
4.9 Subsection (7) places a restriction on when a designating resolution passed by a council can come into effect.  The council may specify a date of its own choosing as long as it is at least one month after the date of the passing of the resolution.


4.10 Subsection (8) requires a council to publish its decision even if it has decided the resolution it originally proposed to make should not be made.  The outcome must be published on two consecutive weeks in at least two newspapers circulating in the district.  In addition, a notice setting out the council’s decision must be sent to every person and every organisation which made representations about the proposed resolution.


4.11 Subsection (9) sets out a further requirement in relation to the publication of a council’s decision.  This states that there must be at least 28 days between the date of the first publication of the outcome and the date set out by the council (see paragraph 4.9) when the resolution will come into effect.

Appeals
4.12 There is no right of appeal against a decision of a council to designate a street as suitable for street trading (or not to so designate a street).  The council’s proposal in relation to a designating resolution is widely publicised, inviting representations which a council is under an obligation to consider.  In addition, an appeal against any decision is only practicable where the reasons for that decision fall within specified grounds set out in the legislation.  The grounds on which a council may base its intention to designate a street are so many and varied that it is not  possible to set them out in the Act. The normal appeals procedure was, therefore, considered to be inappropriate but a council’s decision in this regard may, however, be challenged by way of a judicial review.  Such action may be appropriate where it is considered that a district council has acted with irrationality, impropriety or unreasonableness in arriving at its decision on the streets which should be designated.  
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Section 5 - Applications for the grant, renewal or variation of

                street trading licences

         General

5.1 Section 5 provides the details of how an application for a street trading licence or the variation of the conditions of a licence should be made.  It also sets out the information which should be included in any application and places certain responsibilities on a district council in dealing with such applications. 

How applications are to be made
5.2 Under subsection (1), applications for the grant or renewal of a street trading licence or for the variation of the conditions of a licence must be made in writing in a manner specified by the district council in question. Applications must also be made at the time which a district council may decide, for example, it may wish to accept applications only at certain times of the year or may be content to permit them at any time.  This may depend on a council’s policy with regard to section 6 which permits each district council to decide the duration of a street trading licence and the date when such a licence will need to be renewed.  


5.3 Subsection (1) also gives a district council a discretionary power to require that a fee or part of a fee should be forwarded with the application form.  This is in line with the power granted at section 15(8) giving a district council discretion regarding how and when fees should be paid.  However, it should be noted that, where a district council requires payment in advance, a refund of all or part of that payment will be required if the application is not granted (see section 15).


5.4 Subsection (2) states that an application for the grant of a licence must be made to the district council for the area in which the applicant wishes to trade. If a trader wishes to operate in more than one location in the same district council area, a separate application must be made for each location unless that person is authorised to trade as a “mobile trader”.  Similarly, if a trader wishes to operate in more than one district council area, a separate application will need to be submitted to each council.


5.5 Subsection (3) specifies that where an application is for the renewal of an existing licence or for the variation of the conditions of a licence, it must be made to the council which granted the licence. 

Information to be included on an application
5.6 Subsection (4) sets out the information which must be included on each application for the grant or renewal (but not the variation) of a street trading licence as follows:

· the full name, address and date of birth of the applicant.  These details will be required when it comes to entering identifying particulars on a licence but may also be necessary to allow a council to check on the suitability of an applicant to hold a licence;


· whether the applicant wishes to trade as a stationary trader or a mobile trader.  The decision as to whether a trader may be regarded as “mobile” and, therefore, permitted to trade in other than a stationary position will rest with the district council.  Depending on whether the trader wishes to be regarded as “stationary” or “mobile”, certain other details will be required:


· an applicant wishing to trade at a stationary location will be required to specify the street in which trading is to take place and the desired location of the street trading pitch.  If an applicant is willing to trade at any location in a particular street the application should indicate that fact;


· an applicant wishing to trade as a mobile trader must state the area or areas in which trading is to take place.  Section 25 provides a definition of a “mobile trader” and section 6(3) makes it clear that before operating as such, the trader will need to be so authorised by the appropriate district council.  If trading is to take place in different district council areas, a separate authorisation will be required from each council;


· the days on which and the times during which the applicant wants to trade.  This information is important as, in certain locations, a council may decide that trading is only permitted on certain days and/or at certain times.  This may be, for example, because road traffic conditions cause problems at certain times or on certain days only;


· the type of goods or services which the applicant proposes to sell or supply and the type of stall, vehicle, equipment, etc., to be used in the course of trading;


· the location at which the goods and any stall, etc., are going to be stored.   The provision applies to the storage of such articles and receptacles whether or not trading is taking place.  Information should be supplied, for example, about any stock which will be used to replenish a stall, etc. 

5.7 Subsection (5) permits a district council to ask for two photographs to be forwarded with each application for the grant or renewal of a licence.  This is a discretionary provision and a council may decide that photographs are unnecessary for the purposes of administering the scheme.  The purpose of two photographs is that one may be attached to the licence and the other retained in the council’s records. The subsection does not specify the type, size, date, etc., of such photographs but does require that they should be acceptable to the council.   

Applications for the variation of the conditions of a licence
5.8 Subsection (6) sets out the information that must be supplied by a licence holder in an application for the variation of the conditions of a street trading licence.  In essence, the trader must indicate to the council the changes being sought to the conditions of the licence.  The detailed information appropriate to an application for the grant or renewal of a licence will not be required in these circumstances.   


Other information
5.9 In addition to the details which must be included on every application, subsection (7) gives each council the discretion to seek any other information relevant to street trading which it considers appropriate.  This gives a council the power to request anything it may reasonably require in order to make a decision on each application.  It is important to note that the discretion given to a council is qualified by the requirement that the information sought must be “relevant to street trading” and must be “reasonably required”.  Whether any information sought falls into these categories will be a matter of judgement but, clearly, information cannot be sought on totally unrelated issues.

Public liability insurance
5.10 It should be noted that there is no legal requirement for a business to have public liability insurance and the Act does not allow a council to request such insurance before considering an application for a street trading licence.  A council may, however, wish to advise potential licence holders that public liability insurance cover is recommended for the protection of the trader and the public. 

Time limits for dealing with applications
5.11 Subsection (8) places an obligation on a district council to respond in writing to each application within a reasonable time.  The time taken to respond will vary depending on the circumstances of each case but a council may be called upon to defend any delays which have occurred. 
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Section 6 - Grant, etc., of street trading licences

         General

6.1 Section 6 sets out the obligations on a district council in considering an application for a street trading licence or for the variation of a licence.  It also contains provisions regarding the duration of street trading licences and instructions regarding the validity of a surrendered licence. 

Decisions on applications
6.2 Subsection (1) places a statutory obligation on a district council to grant an application for a street trading licence unless there are sufficient grounds to refuse.  The reference to the granting of an application for a licence also applies to the renewal of an existing licence. 


6.3 A district council is exempted from the requirement to grant an application where any one of the mandatory conditions for refusal in section 8 or one of the discretionary conditions for refusal in section 9 applies.  

Form of street trading licence
6.4 Subsection (2) provides a power whereby the Department for Social Development can prescribe the form of a street trading licence.  The Street Trading (Form of Licence) Regulations (Northern Ireland) 2001 set out the details which must be included in a licence.   It is a matter for each individual council to incorporate this information into its licence.


6.5 Subsection (3) places a requirement on a council which grants a street trading licence to state whether the applicant is authorised to trade as a stationary trader or a mobile trader.  This is important since a stationary trader will be restricted to trading in the designated street and pitch specified on the licence.  On the other hand, a mobile trader will be allowed to operate throughout the area or areas specified on the licence and this may include streets which are not designated.  If a mobile trader wishes to trade in more than one district council area, separate licences and separate authorisations will be required. 


Duration of a street trading licence
6.6 Subsection (4) gives a district council the discretion to decide how long it wishes a street trading licence to remain current, subject to a maximum period of 3 years.  A council is also free to decide the expiry date of licences which could mean all licences expiring, say, on 31 December.  Alternatively, a council could grant licences for a specific period from the date they are issued and, therefore, have licences expiring throughout the year.  No minimum period of duration is prescribed. 


6.7 Subsection (5) provides for the surrender of a street trading licence by the licence holder at any time.  Once surrendered, a licence will automatically become void and a trader wishing to recommence trading will have to go through the normal application procedure.

Late applications
6.8 No provision has been made in the Act for dealing with late applications and it will be a matter for each district council to decide how these are handled.
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Section 7 - Conditions relating to street trading licences

         General

7.1 Section 7 provides that street trading licences are granted subject to certain conditions which fall into two categories.  Firstly, there are standard conditions which specify the absolute minimum which must be included on every licence.  In addition, a district council may attach further conditions under its discretionary powers. A right of appeal is provided against any condition on a licence (see section13).  It should also be noted that the conditions of a licence may be varied in the circumstances set out in section 11. 


7.2 It is important to note that, in most cases, a breach of the standard conditions will constitute an offence but breaches of the further conditions will not (see section 21).  However, breaches of the further conditions may be regarded as grounds for revoking a licence (see section 10).

         Standard conditions
7.3 Subsection (1) lists a number of conditions which a district council must specify on each street trading licence.  The subsection lists, in general terms, what the conditions must cover but the details specified may vary from licence to licence.  For example, the provision states that the trading days must be specified on the licence but the actual days specified may vary from street to street or from trader to trader.


7.4 The conditions which a council must include on each licence are:

· the location in a designated street where a trader may operate under the authority of the licence.  In the case of a trader operating from a stationary position, this may be a precise location within that street.  If the licence holder is permitted to operate as a mobile trader, a district council will specify the areas within its district where trading is permitted or prohibited;


· the type(s) of goods or services which the licence holder may sell or supply.  These details may be as narrow or as broad as a council decides are appropriate in each case;


· the days and the times during which a licence holder is permitted to trade;


· the type, size and form of any receptacle (stall, table, vehicle, etc.,) which may be used by a licence holder.  A council should also specify the number of such stalls, tables, vehicles, etc., which may be used.  The purpose of this provision is to permit a council to control the space being occupied by a trader on a particular site and to ensure that the trading is not causing undue nuisance, interference or inconvenience to persons or traffic;


· that any receptacle used in trading should bear the name of the licence holder and the licence number.  In order to aid council officials in their work, the provision further requires these details to be displayed in a prominent position on the receptacle;


· the requirements for the storage of goods and receptacles.  This condition applies during the period of trading and extends to the storage of goods, etc., after the close of trading.  Therefore, the conditions cover the arrangements to be made for storage of items to replenish stock during trading;


· details as to the trader’s responsibilities in relation to rubbish, litter, etc., and the containers which are to be used to hold this until it is removed;


· the requirement that the trader avails of the licence to a reasonable extent.  For example, where the number of requests for licences outweighs the available locations, it seems reasonable that traders who have been granted a licence should use it to as full an extent as possible; and


· the details regarding the payment of fees and charges.  The Act gives a district council the discretion to decide how and when fees and charges should be paid (see section 15).  It is important that these arrangements should be specified on the licence in order that each trader is fully aware of them.


          Further conditions
7.5 Subsection (2) gives a district council a power to attach any further conditions it considers reasonable.  The only limiting feature here is the use of the word “reasonable” and a district council may be called upon to justify the attachment of such conditions.
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Section 8 – Mandatory grounds for refusing an application for 
                  a street trading licence
         General

8.1 Section 8 sets out the circumstances in which a district council must refuse an application for a street trading licence.  These circumstances are where the refusal is based on a matter of fact rather than a question of judgement.  A district council has no discretion in these circumstances and there is no right of appeal against a refusal on any of these grounds.   

Mandatory grounds for refusal
8.2 Subsection (1) sets out two mandatory grounds for the refusal of a licence, both relating to the applicant.  Firstly, the application must be refused where the applicant is not an individual.  It is central to the licensing scheme that a named licence holder is responsible for trading in compliance with the conditions of a licence and, in the event of any breach of conditions, will be the person against whom action may be taken.  This provision prevents a partnership or company applying in a joint or company name although there is nothing to prevent them seeking a licence as long as the application is made by a named individual. 


8.3 The subsection further specifies that a licence must be refused where the applicant is underage.  The age limit is set at the upper limit of compulsory school age as provided in Article 46 of the Education and Libraries (Northern Ireland) Order 1986.  Under these provisions, children who attain the age of 16 in the period 1 September to 1 July can legally leave school on 30 June in that academic year.  Children who become 16 in the period 2 July to 31 August cannot legally leave school until 30 June in the following year. The mandatory refusal of an application for a street trading licence will apply until the appropriate legal school leaving age has been reached.  It should be noted that there is a parallel provision in section 24 where a person under the legal school leaving age may not be employed as an assistant to a street trader. 


8.4 Subsection (2) further prescribes that where trading in the place specified on the application would be contrary to other legislation, the application for a licence must be refused.  It is likely that a council, in deciding whether or not a street should be designated, will have considered if other legislation (planning, environmental, etc.,) prevents trading in that street.   However, this provision clarifies that a street trading licence must not be issued where other legislation specifically prohibits such trading. 


8.5 Under subsection (3), an application for a licence must be refused where the application is to trade as a stationary trader in a street which is not a designated street.  It is logical that, where a council does not regard a street as suitable for stationary trading, any application for a licence in respect of that street should be refused.  If, as a result of such an application, a district council wishes to reconsider and designate the street in question, this ground for refusal will no longer exist. 


8.6 A refusal on the ground set out in paragraph 8.5 will only apply to a stationary trader because mobile traders may be allowed to operate in undesignated streets.  Similarly, an application for a temporary licence under section 14 may permit trading in a street which is not designated.

8.7 The subsection also provides for a mandatory refusal where the goods or services the trader is proposing to sell or supply have been prohibited in that street by a designating resolution passed by the district council.
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Section 9 – Discretionary grounds for refusing an application

         General
9.1 Section 9 sets out the discretionary grounds under which a district council may refuse to grant an application for a street trading licence.   Unlike the grounds in section 8, these are matters for a council’s discretion and a right of appeal is provided against a refusal on any of these grounds.

Discretionary grounds
9.2 Subsection (1) states that a district council may decide to refuse an application for the grant, renewal or variation of a street trading licence where:

· the location where a stationary trader wishes to trade is unsuitable.  This is a fairly wide power which permits a council to take into account site specific issues which may have changed or were not evident at the time the street was designated as suitable for trading.   As with most aspects of administration, a district council may be called upon to justify its conclusion in the event of any challenge;   


· the space in the designated street is not sufficient to permit trading by a stationary trader without causing undue interference or inconvenience to persons or vehicles.  This may be used where there are already enough traders operating in an area;


· the area or areas in which a mobile trader wishes to trade are regarded as unsuitable for trading without causing undue interference or inconvenience to persons or vehicles.  This is a wide power which permits a council to take into account any factor it considers reasonable;


· there are already enough persons trading in the articles, things or services in which the applicant wishes to trade.  This takes into account street traders as well as those trading in shops.  A district council has the power at the designation stage to specify the goods or services which may be sold or supplied in a designated street (see paragraph 3.4).  However, where a council has not done so, this provision enables it to refuse an application on the grounds that there are already enough people trading in those goods or services in the street;


· the nature of the articles, things or services in which the applicant wishes to trade would adversely affect the general amenity of the area.  This provision gives a district council the right to refuse an application where the sale or supply, or the preparation for sale or supply, of the product would have a detrimental effect on the surrounding area.  The provision is aimed primarily at odours caused by the preparation and sale of hot foods and permits a council to regulate this type of trading; 


· in applying for a licence, the applicant made a false declaration.  The  false declaration must relate to a matter relevant to the application.  Clearly, therefore, minor errors or oversights which have little or no bearing on the application may be overlooked and a council will also have to be satisfied that the applicant knew the declaration was false;


· the applicant for a licence is considered to be an unsuitable person to hold a licence because of misconduct or some other reason.  It is important to note, however, that the misconduct or other reason must be related to trading activities, thus preventing a council from refusing an application because of, for example, driving offences, parking misdemeanours, etc.;


· the applicant has failed to use a previous licence to a reasonable extent.  This ground for refusal is likely to be used where the demand for trading places exceeds the spaces available for trading.  Where a licence holder failed to fully use a previous licence, another applicant might be more favourably considered.  The wording of the provision makes it clear that a licence holder faced by such a refusal must be afforded the opportunity to provide an explanation and, only if this is considered unreasonable, should the refusal be confirmed.  As an alternative to refusal, a council may grant the licence but subject it to conditions which permit the applicant to trade in a different street or for fewer days or hours (see paragraph 9.3);


· the applicant was previously the holder of a licence which was revoked or could have been revoked because fees or charges had not been paid to the district council as required by the conditions of the licence.  Attention is drawn to section 10 which provides, amongst other things, that a council can revoke a licence where a licence holder, without reasonable excuse, fails to pay fees or other charges due to the council;


· the applicant has not supplied information required by a district council to enable it to deal with the application.  The details which must be provided on an application are set out in section 5 and that section also gives a district council the discretion to seek whatever additional information it considers reasonable.  As a council may be called upon to justify its actions, it should be satisfied that the request for the information was reasonable in the first place; and


· the prospective trader has not made suitable arrangements for the storage of the goods and receptacles.  Under section 5, an applicant is required to state the arrangements made to store these items. 

9.3 Subsection (2) provides an alternative to refusing an application on the grounds that a licence holder has failed to avail of a previous licence to a reasonable extent.  Instead, a council may grant a licence allowing trading at the place requested but on fewer days or for a shorter period in any day or allowing trading in a different designated street.



Procedures
9.4 The procedures which a council must follow in notifying its intention to refuse an application for the grant, renewal or variation of a street trading licence are set out in section 12.
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Section 10 - Revocation, etc., of street trading licences  
          General

10.1 Section 10 provides that, at any time after a street trading licence has been granted, a district council may, in certain circumstances, review the continued existence of that licence.  It should be noted that this section does not deal with the revocation of a temporary licence – this is provided for in section 14. 

Circumstances in which revocation may be considered
10.2 Subsection (1) gives a district council a power to revoke a street trading licence in a number of circumstances.  A council can exercise this power at any time and is not limited to the date of renewal of the licence.  The power is a discretionary one and the circumstances in which a council may revoke a licence are, in most respects, similar to the discretionary grounds on which an application for a licence may be refused.  These circumstances are where: 

· because of changes, for example, traffic volume, new buildings, activities of the traders themselves, etc., since the licence was granted or renewed:


· the location at which a stationary trader is trading has become unsuitable;


· the space in the street has become inadequate to permit trading by a stationary trader without causing undue interference or inconvenience to persons or vehicles;


· the area or areas in which a mobile trader is trading are regarded as unsuitable for trading without causing undue interference or inconvenience to persons or vehicles;



· the licence holder is trading in a street which the council subsequently decides by resolution, which varies or rescinds an existing resolution, should no longer be a designated street.  This will similarly apply where a licence holder is trading in articles or services which a council subsequently resolves should be prohibited in a designated street.  The effect of this is that the trader would, essentially, be trading contrary to the terms of a designating resolution and the existing licence must, therefore, be revoked;


· the licence holder is failing to make use of the street trading licence to a reasonable extent and has offered no reasonable excuse for this.  The word “reasonable” is not separately defined and, consequently, it will be a matter for each council to decide what it regards as reasonable in each case.  However, a council may be called upon to defend its action in any particular case;


· in connection with the application for the licence, the licence holder made a statement which was known to be false in a relevant detail.  Although an application for the grant of a licence may be refused if a false statement is made, a situation may arise where an indiscretion is only discovered after the licence has been issued.  This provision allows a council to revisit the case and revoke the licence.  As with the power to refuse the application under section 9, the false declaration must have been in relation to a detail which was relevant to the decision on the application and a council will have to be satisfied that the applicant knew the declaration to be false;  


· because of misconduct or some other reason, the licence holder is considered to be unsuitable to hold a licence.  However, it is necessary for the misconduct or other reason to be connected with trading activities.  Since a licence is already in force, the information on which the decision to revoke is based must have come to the council’s attention since the grant of the licence.  If the information was available to the council, but not acted upon, at the time the licence was granted, the licence cannot be revoked under this provision;


· the licence holder has, without good reason, failed to pay fees or charges to a district council contrary to the conditions specified on the licence.  A council may demand full payment of all fees and charges in advance and, in these circumstances, this provision is not likely to be relevant.  However, where a council issues a licence subject to the subsequent payment of fees and charges, it should have a power to revoke the licence where such arrangements break down;


· the licence holder has persistently failed to meet the requirements set out for the storage of goods and equipment.  An applicant for a licence is required to specify storage arrangements and it is one of the conditions which must be prescribed on a licence.  Therefore, where a trader fails to meet the requirements, the licence may be revoked.  The failure here must be “persistent” and, whilst that term is not defined, subsection (2) makes it clear that at least one written warning must be given; or


· the licence holder has persistently failed to comply with any of the conditions specified on the licence as set out in section 7.  The word “persistently” is used in relation to such failures and subsection (2) makes it clear that at least one written warning must be provided.  The conditions referred to are all the conditions which may be imposed on a licence, that is, the standard conditions and those further conditions which a council has the discretion to add. 

10.3 Subsection (2) clarifies the action which a council must take before deciding that a failure to comply with the conditions on a licence or a failure to comply with storage arrangements has been “persistent”.  The minimum requirement is that it must have given at least one written warning to the licence holder but there is nothing to prevent a council from giving as many further warnings, either oral or written, as it wishes.   


10.4 Once the written warning has been given and the failure which necessitated that warning has continued or been repeated, a council may take steps to revoke the licence.  It is clear from the legislation that the licence holder must have repeated the same conduct that led to the warning.  A failure in some other respect means the process regarding the provision of a least one written warning will need to be repeated. 

Alternative to revocation
10.5 Subsection (3) provides an alternative to revoking a street trading licence where a council decides that the licence could be revoked because:


· the location of a street trading pitch of a stationary trader or the area in which a mobile trader is trading is no longer suitable or the space in which a stationary trader is trading has become inadequate;


· the council rescinded or varied a designating resolution to the effect that it is no longer appropriate for street trading to take place in that street or in the goods or services sold or supplied by that trader; or


· the licence holder is, without good reason, not using the licence to a reasonable extent. 


10.6 If any of the circumstances in paragraph 10.5 apply, a council may, instead of revoking the licence, vary the conditions of that licence by:


· reducing the number of days in a week or the number of hours in any day during which trading may take place.  Specifying the days and times of trading is one of the conditions which a council must include on a licence and reducing these periods of trading may alleviate the problems connected with the suitability of the trading site (or area) or the difficulties a trader may have in utilising the licence to a reasonable extent;


· relocating the trader.  In relation to a stationary trader, this could result in the offer of an alternative trading pitch in the same street or in another designated street and, for a mobile trader, an offer to trade in an alternative area; or


· restricting the range of goods or services which a trader may offer to sell or supply.  This restriction will enable a trader to continue to operate, albeit in a restricted capacity. 

10.7 It should be noted that, under section 11(1), variation as an alternative to revocation may be carried out at any time.


Procedures
10.8 The procedures that a district council must follow in carrying out the revocation process are set out in section 12.  
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Section 11 - Variation of street trading licences 

         General

11.1 Section 11 gives a district council the power to vary the conditions of a street trading licence and sets out when such changes may come into effect. 

District council’s powers of variation
11.2 Subsection (1) permits a district council to vary the conditions of a street trading licence at any time where:


· the request to vary the conditions of the licence has been made by the trader.  Where a council is in agreement with such a request, the intention is that these changes should be carried out without delay; or


· the conditions of a licence are being varied as an alternative to the revocation of that licence (see section 10(3)).  

11.3 Under subsection (2), a council may vary the conditions of a licence in circumstances other than on a request from the licence holder or as an alternative to revoking the licence.  Where the variation is carried out in these circumstances, the changes cannot come into effect until the licence is due for renewal. 
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Section 12 - Notice and representations 
         General

12.1 Where a district council proposes to carry out certain actions, section 12 requires it to give the applicant or, as the case may be, the licence holder, advance notice of its intentions and invite representations. Allowing representations before a final decision is taken provides for transparency in the decision-making process and ensures that a council is in full possession of the facts before a decision is finally made.  This may prevent an appeal against a council’s decision but, more importantly, it may mean that a person’s means of earning a living is not affected without first being given an opportunity to make representations.

Circumstances in which advance notice must be given
12.2 Under subsection (1), the circumstances in which advance notice must be given are where a council proposes to:
 

· refuse an application for a street trading licence other than on the mandatory grounds set out in section 8 (circumstances in which an application for a licence must be refused).  A decision to refuse an application in such cases will be based on a council’s view of the circumstances of each case and those affected should have a right to make representations before a final decision is taken;


· grant a licence but, because the person did not make use of a previous licence to a reasonable extent, the grant of the licence is to be subject to certain other conditions.  These conditions may be that trading takes place on fewer days, for less time in any day or in a different designated street or area from that specified in the application;


· revoke a licence because it considers that any of the grounds specified in section 10 have been satisfied. A trader should be afforded an opportunity to make representations since trading is already taking place and the trader’s means of earning a living will be affected; 


· vary the conditions on an existing street trading licence as an alternative to revoking it under section 10(3);


· refuse to vary the conditions specified in a licence where the application to do so has been made by the licence holder.

12.3 Subsection (1) also makes it clear that the notification from the council must be in writing and details of what that notice should contain are set out in subsection (2).  

Content of the notice 

12.4 Subsection (2) sets out what must be included in a district council’s notification to an applicant or a licence holder.  It is important to note that this provision is not a discretionary one but must be complied with on each occasion.  It must set out the grounds on which the proposed decision is based.  It is important that all the grounds for the proposed decision are given at the outset since a council should not specify one ground and, when challenged, give a further ground for its proposal.  


12.5 The notice must also set out the right of the person affected to make representations on the proposed course of action.  This information must include the period during which representations should be made and this must be at least 21 days from the date of the notice.  A council may allow a longer period but must make this clear in the notification.

Date of final decision
12.6 Subsection (3) prevents a district council from implementing its proposal until the period for making representations has expired. This subsection also places a statutory requirement on a council to consider any representations made to it in that period before reaching a final decision.  A council may be called upon to confirm that all representations were fully considered and to indicate the results of those considerations.  It may, if it wishes, consider representations made outside the relevant period but it is not bound to do so.


Notice of final decision
12.7 Subsection (4) requires a district council to write to the person affected giving the grounds on which its final decision is based and setting out the rights of appeal against that decision.  As with other areas of the legislation, it is important to specify the full grounds for the final decision at the outset since this will be the information on which any future appeal may be based. 
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Section 13 - Appeals

          General

13.1 Section 13 sets out the circumstances in which an applicant for a street trading licence or an existing licence holder may lodge an appeal against a decision of a district council.  The fact that certain circumstances are not included in this section indicates that there is no right of appeal in such cases (see paragraph 13.3). 

Circumstances in which there is a right of appeal

13.2 Section 13(1) provides a right of appeal against:

· any condition attached to the issue of a licence.  Section 7 contains standard conditions which must be imposed and provides a district council with the discretion to attach other conditions it considers reasonable.  It is clear that any condition imposed may be challenged by the licence holder;

· the refusal of an application for a street trading licence other than where the refusal is based on the mandatory grounds set out in section 8.  An appeal is not appropriate in such cases since the decision will be based on a matter of fact.  However, a decision to refuse an application on any other grounds will be based on a council’s view of the circumstances of each case and those affected should have a right of appeal;


· the grant of a licence subject to certain other conditions because the person did not make use of a previous licence to a reasonable extent.  These conditions may offer trading on fewer days, for less time on any day or in a different designated street or area from that specified in the application;


· the revocation of a licence on any of the grounds specified in section 10;


· varying the conditions on an existing street trading licence as an alternative to revoking it under section 10(3);


· refusing to vary the conditions specified on a licence where an application to do so has been made by the licence holder. 


          Circumstances in which there is no right of appeal 
13.3 Since they are not included in subsection (1), there is no right of appeal in the following circumstances:
· a district council’s decision regarding the designation of streets in its district.  This will also apply to a designating resolution regarding the classes of goods or services which may or may not be offered in a street;

· the rescinding or varying of a designating resolution regarding a street or the goods or services which may be offered in that street;

· the refusal of a licence application because one of the mandatory grounds in section 8 applies; or

· the level of fees and charges determined by a district council.

           Procedures

13.4 Subsection (1) also specifies that an appeal must be lodged within 21 days from the date on which notice of the final decision of the council is given.  It also requires an appeal to a Magistrates’ Court to be made by a notice under Part VII of the Magistrates’ Courts (Northern Ireland) Order 1981.   Under these provisions, the notice of appeal must be made to the clerk of petty sessions for the district and also copied to the district council which made the decision.   


13.5 Subsection (2) makes it clear that, on hearing an appeal, a Magistrates’ Court may come to any decision it considers appropriate and a district council must, generally, bring that decision into effect.   However, the Magistrates’ Courts Order also allows an appeal to a county court by any person affected by the decision of a Magistrates’ Court and either the district council or the appellant may make use of this right. 


13.6 Subsection (3) states that, where the application for the renewal of a licence is refused or where an existing licence is to be revoked under section 10, the existing licence must remain valid:

· until the end of a period of 21 days set out as the period within which an appeal may be made.  If no appeal is made within that time, the existing licence will no longer be valid;


· where an appeal is lodged within 21 days, until a decision is given on that appeal or the appeal process is abandoned.  This permits a street trader to continue to trade under the existing licence until the process of contesting the council’s decision is completed;


· where an appeal against the refusal to renew a street trading licence is successful, until the district council renews that licence.  This means an existing licence may remain valid in order to allow a council sufficient time to carry out the renewal process as required by the court. 


13.7 Subsection (4) provides for a delay in implementing the variation of the conditions of a licence where such action is being taken as an alternative to revocation.  In these circumstances, the variation cannot come into effect until after a period of 21 days within which an appeal may be lodged against such action.

13.8 Subsection (5) makes it clear that where an appeal is lodged against the variation of the conditions of a licence, the 21-day period referred to in paragraph 13.7 will be further extended until the completion or abandonment of that appeal. 
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Section 14 - Temporary licences 
          General

14.1 Section 14 permits a district council to issue a temporary licence where a full-term licence may not be appropriate, for example, for special events such as festivals, fairs, etc.  It should be noted that the types of trading which are not regarded as street trading (see section 2) will similarly be exempted from the requirement to obtain a temporary licence.

Procedures

14.2 Subsection (1) provides the power for a district council to grant a temporary licence where, on receipt of an application, it considers it appropriate to do so.  In recognition of the possibility that applications may need to be processed quickly because of the ad hoc nature of the events for which a temporary licence is designed to cater, the wording of this provision permits a wide degree of discretion to each council.  


14.3 Subsection (2) deals with the form of application for the grant of a temporary licence and what should accompany it.  An application should be made in writing to the council for the area in which the trading is to take place but the timing of the application and the details required are left to each district council.  


14.4 The subsection also allows a council to seek such particulars relevant to street trading as it thinks fit.  The words “relevant to street trading” are important since they restrict a council to seeking information which is directly connected with the making of a decision in relation to a temporary licence. 


14.5 Subsection (2) also permits a district council to ask that two photographs of the applicant be forwarded with each application for a temporary licence.  This is a discretionary provision and a council may decide that photographs are unnecessary for the purposes of administering the scheme.  The type, size, age, etc., of such photographs are not specified other than that they should be acceptable to the council.  


14.6 Under subsection (2), a district council is also permitted to require that the fee, or any part of that fee, should accompany the application.

A council’s responsibilities in relation to temporary licences
14.7 Subsection (3) places an onus on a district council to notify each applicant within a reasonable time of its decision.  There is no specific requirement in relation to the length of time but a council may be called upon to justify any delay in dealing with the application. In view of the short-term nature of temporary licences, there is no requirement on a district council to invite representations from the applicant regarding the refusal of an application.


14.8 Subsection (4) makes it clear that most of the mandatory grounds for the refusal of a full-term licence will apply equally to applications for the grant of a temporary licence.  The only exception is where trading under the temporary licence is to take place in an undesignated street or in goods or services which are normally prohibited in that street.  A temporary licence may be granted to trade in such areas or in such goods or services and this is further clarified in subsection (7). 


14.9 Under subsection (5), a council is required to develop criteria for making decisions on applications for a temporary licence.  A council is free to set the criteria it considers appropriate, for example, the types of occasions/events, the types of trading, the size/number of stalls, the positioning of stalls, etc.  However, having developed the criteria, a council must make these available on request and must use them in deciding each application for a temporary licence.  This is to ensure that applicants are aware of the grounds on which each application is decided and provides for as transparent a system as possible.


14.10 Subsection (6) allows a council to amend or replace the criteria which it has formulated for deciding applications for temporary licences.  The amendment or replacement may be done at any time and there is no requirement to consult in advance with those who may be affected.  However, as with the original criteria, a council must make the new version available and decide any applications on that basis.


14.11 Subsection (7) clarifies that a temporary licence may authorise trading in streets which have not been designated and in goods or services which may otherwise have been prohibited.  A council is given the discretion to allow trading at any place or in any manner and also has the discretion to permit trading in such goods or services as it wishes. 


14.12 Subsection (8) provides further discretion to a district council by permitting a temporary licence to take whatever form the council wishes.  A council may opt to use the form of the full-term licence with certain modifications or may wish to use a more ad hoc form of licence. 


14.13 A council may also attach any conditions it considers appropriate to the grant of a temporary licence.   These may be similar to those which a council might attach to a full-term licence but the legislation allows the freedom to respond to the special nature of such licences with different rules.   A council may, of course, be called upon to defend the imposition of what a prospective trader may consider to be unreasonable conditions.

Duration of a temporary licence
14.14 Subsection (8) also places a limitation on the duration of a temporary licence by stipulating that a licence cannot be granted for a period exceeding 7 days.  This provision means that a licence may only cover a consecutive period of days and not a number of separate days.  


14.15 Subsection (9) provides further restrictions in that a district council can issue no more than 5 temporary licences to any one applicant in a year.   A definition of the word “year” is found in the Interpretation Act (NI) 1954 and means “any period of 12 months”.   


14.16 The restrictions on the frequency and duration of temporary licences represent a balance between the number of days when special events/occasions may occur and the need to prevent an unreasonable level of trading in an area which may not have been designated.  Residents and business people in such areas will not be provided with an opportunity to make representations to the council about street trading being permitted in that area.  It is considered, therefore, that the use of temporary licences in these areas should be restricted to a small number of events.  It is also important that the holder of a temporary licence should not have an unfair advantage over the holder of a full-term licence who may only trade in designated streets.

Revocation
14.17 Under subsection (10), a council may revoke a temporary licence where the licence holder has failed to comply with any of the conditions on the licence.  In view of the special nature of such licences, the Act does not specify any procedures in such cases.  However, the latter part of the subsection requires a district council, before deciding to revoke the licence, to consider any representations made to it by the holder of the licence. 

Appeals
14.18 Subsection (11) provides that any person who is unhappy with the decision of a district council to refuse an application for a temporary licence may appeal to a Magistrates’ Court.  The appeal must be lodged within 21 days from the date on which the decision of the council is given.  The procedures for lodging the appeal and the action which is to be taken by the court and the council are the same as those applying to a full-term licence (see section 13).


14.19 Subsection (12) makes it clear that, on hearing an appeal, a Magistrates’ Court may come to any decision it considers appropriate and a district council must, generally, bring that decision into effect.   However, the Magistrates’ Courts Order also allows an appeal to a county court by any person affected by the decision of a Magistrates’ Court and either the district council or the appellant may make use of this right. 

Seizure
14.20 It should be noted that, where trading is taking place under a temporary licence in a place or on a day not specified in that licence, any goods, stall, etc., may be seized by a council official or a police officer under the provisions of section 18.

Back to top
Section 15 - Fees and charges 
         General

15.1 Section 15 gives a district council the power to set fees sufficient to allow it to recover the full costs of administering the street trading licence scheme.   The provisions also allow a district council to recover any charges it may incur in refuse disposal and cleaning of streets as a result of street trading. 

Circumstances in which a fee may be levied
15.2 Subsection (1) sets out the range of circumstances in which a district council may charge a fee.  These are as follows:

· the grant or renewal of a street trading licence;


· the grant of a temporary licence; and


· varying the conditions on a licence at the request of the licence holder.


         Level of the fee
15.3 Subsection (1) also limits the maximum amount of the fee to that required to cover the council’s costs in administering the scheme.  The council is, therefore, denied the right to use the street trading licensing system to raise revenue generally.


15.4 The subsection states that the amount recovered should be that which covers the administration costs, “taking one year with another”.  This allows a council to estimate costs for a particular year until actual costs are known and it may then adjust the licence fee for the next year as appropriate.  It is also made clear that a council may recover any reasonable costs in connection with its functions under the Act.  In the event of any challenge to the level of fees, a council may be called upon to justify the level of its fees.  

Charges
15.5 Subsection (2) permits a council, in addition to the fees provided under subsection (1), to levy charges for certain services which it renders to licence holders (whether full-term or temporary).  The charges levied by a council are limited to the amount required to cover its costs in carrying out the functions involved.  The council is, therefore, denied the right to use these charges to raise revenue generally.  As with the setting of fees, the legislation allows a council to estimate costs for a particular year until actual costs are known and it may then adjust the charge for the next year as appropriate. 


15.6 A district council may levy a charge for:


· the collection, removal and disposal of refuse or other services provided by a district council to licence holders.  It is important that the charges levied can be attributed to the provision of the appropriate services to licence holders as a consequence of their trading;


· the cleaning of the streets, roads, footpaths, etc., in which the trading takes place.  This provision makes it clear that the charge may only be levied in so far as the cleaning provided can be attributed to the actual trading by licence holders; and


· any reasonable administration costs in connection with street cleaning or refuse collection.  The cost of setting and collecting the charges in question would fall into this category but a council must ensure that these costs are not recovered elsewhere in the financial management of the council’s affairs.

         Procedure following the calculation of fees and charges

15.7 Under subsection (3), where a council intends to amend a fee or charge, it must first:

· give notice of the proposed fees and/or charges to all licence holders affected by the proposal; and


· publish a notice about the proposed fees and/or charges in 2 or more newspapers circulating in the district.  The purpose of 2 newspapers is to ensure as wide a circulation as possible, particularly in areas where different communities may purchase different newspapers. 

15.8 Subsection (4) provides details as to what must be contained in the notice given to licence holders and placed in the newspapers.  It should be noted that the information prescribed is in addition to details of the actual fees and/or charges.  The notice must indicate that the district council has prepared a statement which sets out how the proposed fees and charges have been calculated and state the location at which this statement may be inspected. 


15.9 Under subsection (5), the notice indicating the proposed level of fees/charges must specify a period of at least 28 days from the date of the first publication, as required by subsection (3), within which representations may be made to the council.  A district council is free to allow a longer period than 28 days if it wishes.


15.10 Subsection (6) places a statutory obligation on a district council, before reaching a final decision on the level of fees/charges, to consider any representations made to it in the appropriate period.  A council may be called upon to show that all representations were fully considered and to indicate the results of those considerations.  A council may consider representations made outside the time set but it is not bound by statute to do so.


15.11 Subsection (7) describes what a district council is required to do once it has reached a final decision in relation to the level of fees and/or charges. It must notify its decision to every licence holder who is likely to be affected by the decision and, in addition, place a notice in at least 2 newspapers circulating in the district council area. 


15.12 Subsection (8) provides a district council with the discretion to decide how fees and charges should be paid.  Some may decide that the entire fee or charge should be paid in advance whilst others may favour a different approach.  It is important that, whatever method is chosen by a council, the licence holder is made fully aware of the council’s policy in this respect. 

Refunds
15.13 Subsection (9) sets out the circumstances in which a district council is required to refund the whole or part of any licence fee which has already been paid.  These circumstances are where the council:

· has refused an application for the grant or renewal of a licence;


· has refused an application for a temporary licence; or 


· has refused to vary the conditions of a licence at the request of the licence holder.   

15.14 The licence fee is deemed to cover the costs of administering the scheme for the full duration of a licence.   If an application for a licence is refused, it is appropriate that a refund should be made in respect of any fees which accompanied the application form.  The council is permitted to retain some of the fee to cover the costs involved in coming to a decision on the application.  The provision is clear in providing that the council may retain only costs which have been necessarily incurred.  In the event of a challenge, the onus will be on the council to show that any part of the fee retained is in respect of such costs.  In practice, some councils may wish to consider setting a standard charge for dealing with each application and this should avoid the need to calculate the amount to be refunded in each case.


15.15 Subsection (10) requires a district council to refund all or part of the licence fee where it revokes an existing street trading licence in the circumstances set out in section 10(1)(a) or (b).  In these instances, the reason for revoking the licence is outside the holder’s control and, as a result, it is considered that the refund of all or part of the licence fee is appropriate since it was levied to cover administration costs for the  duration of the licence.  Whilst there is a statutory obligation on a district council to refund in these circumstances, the amount to be refunded is a matter for the council.  The provisions require the council to have regard to the period the licence has been in operation and any costs which it may have incurred in deciding to grant or renew the licence. 


15.16 Subsection (11) provides discretion for a district council to decide to refund all or part of any fee or charge in any other circumstances it chooses.


Right of appeal
15.17 No right of appeal is provided against the level of fees or charges set but a council must publicise how these figures were calculated, indicate that representations may be made and consider any such representations made.
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Section 16 - Identification of street traders 

         General

16.1 With the introduction of the power of seizure of goods and equipment from unlicensed traders, it is important that licensed traders can establish their right to trade by producing the necessary identification.  Equally, since a council or the police may be liable to pay compensation if seizure was not lawful, it is important to have provisions in place to enable the legality of any street trading to be readily established.

Requirement on traders to produce identification 

16.2 Subsection (1) requires a licence holder to carry the licence or temporary licence at all times when engaged in street trading.  Furthermore, a licence holder is required to produce the licence on demand from a police officer or an authorised officer of the council.  Under section 21, it is an offence for any person, without reasonable excuse, not to produce the licence when requested.


16.3 Subsection (2) provides further powers for a district council official or a police officer to establish the identity of any person who appears to be engaged in street trading.  The person trading is under a statutory obligation to provide a correct name and address and failure to do so is an offence under section 21.  
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Section 17 - Unlicensed street trading
         General

17.1 Section 17 contains the provisions setting out the offences of trading without a street trading licence or a temporary licence or trading contrary to certain conditions of such licences and details the maximum penalty on conviction of such offences.  It also provides assumptions that any items in the street are there for the purpose of street trading.

Offences  

17.2 Under subsection (1), it is an offence for a person to:

· engage in street trading without a licence or a temporary licence;


· contravene the conditions of a licence in relation to the trading location or the days or times during which trading may take place; or


· engage in street trading on a day or in a place not specified on a temporary licence. 

17.3 It is important to note that the street trading licence or temporary licence must be issued by the council in whose district the trading is taking place.  A person trading under a licence issued by another district council will be guilty of an offence under this subsection.


17.4 In general, contravening the conditions of a street trading licence is an offence under section 21(a).  However, the specific offences of a licence holder trading in a location, on a day or at a time not specified on the licence are included in this section to permit the seizure of the goods and equipment being used in the course of trading.  This enables a district council to take more effective action against a trader who, for example, obtains a licence for a particular street but trades in a different, more lucrative street. 


17.5 Whilst the subsection refers to the licence holder or the person actually engaged in the trading committing an offence, it is important to note that other persons may be equally guilty.  Under Article 49 of the Magistrates’ Courts (Northern Ireland) Order 1981, any person who aids or abets in the commission of an offence or directs another person in the commission of an offence may be guilty of the same offence.


17.6 It should also be noted that the activities listed in section 2 are not regarded as street trading for the purposes of the Act and, therefore, any person engaged in these is not committing an offence under this section. 

Penalty 
17.7 Subsection (1) also provides for the maximum penalty which may be imposed by a court on anyone who is convicted of an offence under this section.  This has been set at a fine up to the maximum of level 3 on the standard scale. 

Items present in the street 
17.8 Under subsection (2), certain assumptions may be made in any proceedings for an offence under this section.  Any articles or things displayed in the street will be assumed to be there for street trading purposes and the person having possession or control over them will be assumed to be engaged in street trading.  The provisions here are quite wide in that, “any” article or thing which is displayed, whether or not on the stall, box, vehicle, etc., which the trader is using, is presumed to be there for sale.  However, the person having (or seeming to have) possession or control over these items may make a case that they were there for some purpose other than to sell them in the street. 


17.9 A further effect of this provision is that anyone looking after the items in the street will be assumed to be street trading whether that person has any tangible connection with the items or not.  However, the owner of the items may also face prosecution for aiding or abetting in the commission of an offence or directing another person in the commission of an offence. 
17.10 Subsection (3) provides a presumption similar to that in paragraph 17.8 in relation to any equipment, etc., used in the supply of a service.  Where such equipment is present in the street, it will be assumed to be there for the purpose of providing a service by the person having control of it. 
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Section 18 - Powers of seizure
         General

18.1 Section 18 introduces a power to seize goods, etc., from persons who commit an offence under section 17.  It should be noted that the seizure power is a discretionary one and, if a council does not wish to take such action, it need not do so. 

Grounds for seizure
18.2 Under subsection (1), seizure may be made where there are reasonable grounds for suspecting that an offence under section 17 has been committed.  These offences are engaging in street trading without a full-term or temporary licence, trading contrary to certain conditions of a street trading licence or trading in a place or on a day not specified in a temporary licence.  It is important to note, therefore, that seizure cannot be used for any other offence under the Act (see section 21).


18.3 The provision also makes it clear that there need only be “reasonable grounds for suspecting” that an offence has been committed and, therefore, absolute proof is not necessary to merit seizure.  Whether the grounds for suspicion are reasonable will be determined in any subsequent court action. 

Who may seize items?
18.4 Subsection (1) also provides that seizure may be carried out by an authorised officer of a council or a constable.  The term “authorised officer” is separately defined in section 25 as “a person authorised by a council for the purposes of this Act”.  


18.5 The term “constable” is not separately defined in this Act and reliance is placed on the definition provided in section 43(2) of the Interpretation Act (NI) 1954.  This definition makes it clear that the term can refer to any member of the Police Service of Northern Ireland, any reserve constable, any member of any Harbour, Transport or Railway Police or of the Naval, Military or Royal Air Force Police and any other person having for the time being the powers of a constable.

 What may be seized?
18.6 Subsection (1) also sets out what goods, etc., may be seized.  The power is extensive and includes anything (which may be taken to mean “everything”) which is being offered for sale and any or every other item of a similar nature to that which is under the control of the trader.  This may refer to any goods stored at the stall and any stored nearby which will be used to re-stock the stall.  


18.7 As well as the goods which are being offered for sale, any receptacle or equipment which is being used by the trader may also be seized.   “Receptacle” is separately defined in section 25 and broadly means anything which is being used to display or hold anything which is for sale (including a vehicle).  Equipment is not separately defined and, therefore, may be taken to include anything which the trader uses in the course of trading or in the provision of the service being offered. 


18.8 The power of seizure extends to all goods, receptacles and equipment so long as the intention is to use the goods as evidence in any proceedings or to seek a forfeiture order in respect of those items.  If no such action is taken, the goods will have to be returned to the person from whom they were seized (see paragraph 18.14). 

Frequency of seizure
18.9 Subsection (1) does not limit how often seizure may take place from any one trader in any period.  This means that on each occasion when there is a reasonable suspicion of a person committing an offence of trading without a licence, the goods, etc., of that person may be seized. 

Seizure of perishable goods or living creatures
18.10 Subsection (2) sets out the action which an authorised officer or a constable may take when the goods seized include a living creature or anything considered to be of a perishable nature.  Such goods may be produced to a justice of the peace and any subsequent action is set out in subsections (3) and (4).  This recognises that living creatures and perishable goods seized may suffer or deteriorate before the necessary proceedings are instituted.  The referral to the justice of the peace provides an independent assessment of the nature of the goods in proceedings against a trader or in any claim for compensation.  The provisions do not specify what goods are to be regarded as “perishable”, this being left to the judgement of the authorised officer or the constable. 


18.11 Subsection (3) sets out the action which a justice of the peace may take in dealing with certain articles or things seized.  A justice of the peace may provide an authorised officer or a constable with a certificate describing the items seized.  The type of  “description” is not enlarged upon but details of the number of items, their condition, what they were being kept in, their approximate value (if known), etc., may be included in any description.  


18.12 A justice of the peace may also order the items to be dealt with or disposed of in any way which seems appropriate.  Any disposal ordered by a justice of the peace should be seen as a prudent step to deal with items in the best possible way before such action proves difficult because of their deterioration.  It should not be construed as the rights of ownership of the property seized passing to the district council.  This passage of ownership will only be possible by way of a forfeiture order granted by a court under the provisions of section 19.  Where the disposal of items is ordered, this has an effect on the provisions relating to the return of items to their owners (see subsection (6)) and on any subsequent action on forfeiture (section 19) or compensation (section 20). 


18.13 Under subsection (4), a certificate given by a justice of the peace will be “sufficient evidence” that goods were being offered for sale unless the trader can prove otherwise. 

Return of items seized
18.14 Subsection (5) places a statutory requirement on a district council or a constable, in prescribed circumstances, to return items to the person from whom they were seized.  There are some circumstances in which the items need not be returned and these are set out in subsection (6).  However, they must be returned where:

· no complaint has been made to begin proceedings against the person from whom the items were seized within 28 days from the date of the seizure.  The word “complaint” is a legal term which means the act by which proceedings are set in motion in a Magistrates’ Court.  Although some action may have been taken to process a case, these proceedings must have reached that formal stage within 28 days or the items seized must be returned; or


· within the period of 28 days from the date of the seizure of the items, a “complaint” has been made to institute proceedings but those proceedings have been discontinued.  The reason for discontinuing the proceedings is immaterial.

18.15 Subsection (6) sets out the circumstances in which the items seized need not be returned.  Firstly, they need not be returned where a justice of the peace has already ordered that they should be disposed of.  Also, they need not be returned where the person from whom they were seized has not been identified or a correct address ascertained.  The wording of the provision places an onus on a district council or a constable to make reasonable efforts to ascertain the name and address of the appropriate person.  


18.16 Subsection (7) allows a district council to seek an order from a Magistrates’ Court specifying how the items seized should be dealt with where it has not proved possible to identify the name and address of the person from whom they were seized.  
 
Meaning of the word “proceedings”
18.17 Subsection (8) provides clarification of the term “proceedings” as it is used in this section and in sections 19 and 20.  In these sections, “proceedings” means the action taken in respect of the offence which prompted the seizure.  Therefore, seized goods cannot be retained beyond the 28-day limit by virtue of the fact that action is being taken against the owner on some other front.
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Section 19 - Forfeiture
          General
19.1 Whilst a district council or a constable may seize goods, etc., from a trader, the ownership of these items does not pass to the council or the police.  This will be the case even where a justice of the peace has ordered the disposal of the goods (see paragraph 19.5).  It follows, therefore, that items seized should be returned to the trader unless action is taken to secure their forfeiture.  

When may forfeiture be ordered? 

19.2 Under subsection (1), an order for the forfeiture of items seized may be made where:

· a court convicts a person of an offence of engaging in street trading without a full-term or temporary licence, trading contrary to certain conditions of a street trading licence or trading in a place or on a day not specified in a temporary licence; and


· an application has been made to the court for the forfeiture of items seized.


19.3 Both circumstances referred to in paragraph 19.2 must be satisfied before the court can consider an application for forfeiture.  It is also important to note that the clarification of the term “proceedings” should be noted (see paragraph 18.17) since only forfeiture of items seized in relation to an offence under section 17 is permitted. 

What may be forfeited?
19.4 Subsection (2) provides discretion to a court to order the forfeiture of anything which has been seized and to determine how these items may be disposed of. 

Forfeiture of goods which have been the subject of an order from a justice of the peace

19.5 Subsection (3) provides that subsections (4) and (5) will only apply where a justice of the peace has ordered items which have been seized to be dealt with in any way which seems appropriate (see paragraph 18.12). 


19.6 Subsection (4) provides that, where an order by the justice of the peace did not require the seized items to be disposed of, a court hearing the application for forfeiture may prescribe how such items may be dealt with.  


19.7 Subsection (5) sets out that, where a justice of the peace has already ordered the items to be disposed of, a court may make a forfeiture order in relation to those items.  In effect, this formalises the disposal which has already taken place.   Where the earlier disposal of the items under the order of a justice of the peace was by means of selling them, a court may further order that the proceeds be dealt with as appropriate. 

Right to make representations at a forfeiture hearing
19.8 Subsection (6) prevents a court from making an order forfeiting any items until it has heard any views as to why such an order should not be made.  It provides that any person who claims to be the owner of the items or otherwise legally interested in them may make representations as to why a forfeiture order should not be made.  No further clarification is provided as to what legal interest will be acceptable and it will be a matter for the court to determine if this legal interest is bona fide.  Any person who wishes to show why a forfeiture order should not be made must make a formal application to the court for this purpose. 

Action where a forfeiture order is not made 
Under subsection (7), where a forfeiture order is not made, the items seized must be returned to the person from whom they were seized.  A forfeiture order cannot be made if the defendant was not convicted of the offence and may not be made even when the person is successfully prosecuted.  It should be stressed that a court cannot make a forfeiture order unless an application has been made for such an order.                   Back to top

19.9 Section 20 - Compensation 
          General
20.1 Section 20 provides for compensation where a council or a constable seizes items unlawfully.  The introduction of a power of seizure is regarded as an essential element to enable a district council to regulate street trading effectively. However, the way must be left open for traders to seek compensation where seizure is found to have been unlawful. 

Circumstances in which compensation may be sought 

20.2 Subsection (1) sets out the circumstances in which the owner of, or a person claiming to have a legal interest in, items seized under section 18 may make an application for compensation.  These are where:

· at least 6 months have passed since the date the items were seized and no complaint has been made to institute proceedings against any person (see paragraph 18.14 regarding meaning of “complaint” and paragraph 18.17 for clarification of the term “proceedings”); or


· proceedings have been brought and either:

· the person charged is acquitted (whether at the original proceedings or on appeal) and the time within which an appeal may be lodged against the acquittal has passed without such a challenge being made; or


· proceedings in respect of an offence under section 17 have been withdrawn or have not been pursued.

          Who may claim compensation?

20.3 A claim may be made by the person who is, or was at the time of the seizure, the owner of the items or had a legal interest in them.  It is important to note that when items are being returned under sections 18 or 19, they must be returned to the person from whom they were seized.  However, compensation may be claimed by the owner of, or a person having a legal interest in, the items and this may or may not be the person from whom they were seized.

What can a compensation claim cover?
20.4 Subsection (1) also makes it clear that the claim for compensation can only be in respect of any loss suffered by a person as a result of the seizure. 

Compensation where items have been subject to an order of a justice of the peace

20.5 Subsection (2) makes provision in respect of compensation where a justice of the peace has ordered that the items seized should be dealt with (including disposal) in any way which seems appropriate.  In such cases, a claim for compensation may be made where:

· the person was convicted but the court refused to make a forfeiture order (if the person was acquitted, any claim for compensation would be made under the provisions in subsection (1)); and


· the time limit for appealing against the non-granting of a forfeiture order has passed without a challenge being made.

          From whom will compensation be sought?

20.6 Subsection (3) specifies those from whom any compensation will be recoverable.  This will depend on who carried out the seizure; if the district council, the compensation will be paid by it; if a constable, by the Chief Constable acting on behalf of the force.

Restriction as to when compensation may be awarded
20.7 Subsection (4) limits the scope of a court in making an order for compensation to instances where the seizure of the items was not lawful in the first place.  This may be, for example, where it can be shown that there were no reasonable grounds for suspecting that an offence was being committed.
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Section 21 - Other offences
          General

21.1 In addition to the offences specified in section 17, licensed and unlicensed traders may commit other offences and these, including the appropriate penalties on conviction, are detailed in this section.

Offences 
21.2 It is an offence where any person:

· without reasonable excuse breaches certain conditions of a street trading licence. It is important to note that not all the conditions set out in section 7(1) will, when breached, lead to the commission of an offence.  However, breaches which will mean the commission of an offence are those relating to: 


· the type(s) of goods or services which the licence holder may sell or supply;


· the type, size and form of any stall, table, vehicle, etc., which may be used by the licence holder;


· the requirement that the stall, vehicle or other receptacle used in the process of trading should clearly bear the name of the licence holder and the licence number;


· the requirements placed on the trader regarding the storage of goods and receptacles; and


· the trader’s responsibility for rubbish, litter, etc., and what containers are to be used by the trader to hold this until it is removed;

· without reasonable excuse, fails to produce their street trading licence or temporary licence when asked to do so by an authorised officer of the council or a constable.  Section 16(1) requires a licence holder to carry the licence (or temporary licence) at all times when engaged in street trading and to produce it on demand;


· fails to give their name and address to an authorised officer of the council or a constable or provides a name and address which is incorrect.  Section 16(2) gives a district council official or a constable the authority to establish the identity of any person who appears to be engaged in street trading.  The trader is, therefore, under a statutory obligation to provide the correct name and address; 


· in connection with an application for a street trading licence, a temporary licence or an application to vary the conditions of their licence, makes a statement which they know to be false in a material particular.  For an offence to be committed, the applicant must have known that the statement was false and relevant to the application; or


· resists or intentionally obstructs an authorised officer of a council who is carrying duties under the Act.  

21.3 It should be noted that breaches of the following conditions, which must be specified on a licence under section 7, will not constitute an offence:


· the requirement that the trader avails of the licence to a reasonable extent; and 


· the arrangements regarding the payment of fees and charges.

21.4 Additionally, under section 7, a district council may prescribe such other conditions as it considers reasonable in each case.  However, as with the conditions referred to in paragraph 21.3, breaches of these conditions will not constitute an offence under the Act.

21.5 Penalty 

The penalty on conviction of any of the offences in this section will be a fine up to a maximum of level 3 on the standard scale.     Back to top
Section 22 & Schedule 1 - Fixed penalty notices
          General
22.1 Section 22 gives effect to Schedule 1 to the Act under which a district council may offer a fixed penalty notice to a trader who has committed certain offences.  Schedule 1 sets out the circumstances in which a fixed penalty notice may be issued, the procedures to be followed and the amount of the fixed penalty.  However, a district council is not bound by these provisions and may take all cases to court if it wishes.

Fixed penalty offences 
22.2 This section and paragraph 1 of Schedule 1 make it clear that only offences under paragraphs (a) and (b) of section 21 can be dealt with by means of a fixed penalty.  These offences are where a person: 


· without reasonable excuse, breaches certain conditions of a street trading licence; or


· without reasonable excuse, fails to produce their street trading licence or temporary licence when asked to do so by an authorised officer of the council or a police officer.  


          When may a fixed penalty notice be issued?

22.3 Paragraph 2(1) of Schedule 1 permits an authorised officer of the council to issue a fixed penalty notice where there are reasonable grounds for suspecting that a person is committing or has committed one of the appropriate offences (see paragraph 22.2).  The authorised officer need only “have reason to believe” that the offence is being committed and the use of the words “on any occasion” suggest that more than one notice may be issued on the same day if the offence continues to be committed.

Procedures 
22.4 Paragraph 2(2) of the Schedule provides that a person who pays a fixed penalty notice within the time prescribed on the notice will not be liable to be convicted of the offence for which the notice was issued.  The fixed penalty must be paid in the proper manner as set out in paragraph 3 of the Schedule and the period given to pay it must be at least 14 days from the date of the notice or a longer period if a council so chooses.  


22.5 Paragraph 2(3) of Schedule 1 prohibits proceedings being taken against a person to whom a fixed penalty notice has been offered until the end of the period specified on that notice (see paragraph 22.4).


22.6 Paragraph 2(4) of Schedule 1 provides a power for the Department for Social Development to prescribe the form of the fixed penalty notice and the Street Trading (Fixed Penalty)(Notice and Procedure) Regulations (Northern Ireland) 2001 contain this information. 


22.7 Paragraph 2(4) of Schedule 1 also requires that the fixed penalty notice must provide enough particulars about the alleged offence as are necessary to provide reasonable information to the person suspected.  The term “reasonable” is not further defined but the information which must be in the fixed penalty notice is prescribed in paragraph 2(5) of the Schedule. 


22.8 Under paragraph 2(5) of Schedule 1, the information which must be given on the fixed penalty notice is:

· the period within which proceedings cannot be taken (see paragraph 22.5);


· the amount of the fixed penalty; and 


· the details as to how and where the fixed penalty may be paid.


22.9 Paragraph 2(6) of Schedule 1 provides a definition of the words “proceedings” and “convicted” as they are used in paragraph (2) of the Schedule.  It clarifies that the proceedings in question are proceedings in relation to the offence specified in the notice.  Proceedings for any other offence are not affected by, and need not be delayed by, the existence of a fixed penalty notice.  Similarly, the reference in paragraph 2(2) of the Schedule to a person not being liable to be “convicted” of an offence if the fixed penalty notice is paid, refers solely to a conviction of the offence specified in the notice.


22.10 Paragraph 3(1) of Schedule 1 states that the payment should be made to the office of the clerk of petty sessions specified on the notice.  There is also provision for the Department for Social Development, should it wish to do so, to make an order prescribing that payments may be made elsewhere.


22.11 Paragraph 3(2) of the Schedule makes it clear that an amount paid by way of a fixed penalty notice will be treated as if it was a fine imposed by a court on conviction of that offence.  The discharge of a liability by way of a fixed penalty notice does not mean that the person paying that penalty was not guilty of the offence. 


22.12 Paragraph 3(3) of Schedule 1 provides that a certificate from a petty sessions office stating whether or not payment was made in the prescribed period will be accepted as evidence by a court.  An opportunity will be provided to anyone with an interest in such a case to prove that the said certificate should not be accepted as evidence.  


22.13 Paragraph 3(4) of the Schedule provides powers to enable the Department for Social Development to make regulations setting out:

· the duties to be carried out by persons/offices (other than a clerk of petty sessions) where fixed penalty notices may be paid (see paragraph 22.10); and


· the information which should be supplied by a district council to the office of the clerk of petty sessions (or to any other person or office appointed by the Department). 

22.14 The Department has made the Street Trading (Fixed Penalty)(Notice and Procedure) Regulations (Northern Ireland) 2001 which prescribe, amongst other things, the information to be supplied to the office of the clerk of petty sessions. 


Level of fixed penalty 

22.15 Paragraph 4 of Schedule 1 states that the level of the fixed penalty to be offered by a district council is set at £50 or a sum equal to 5% of level 3 on the standard scale, whichever is the greater.  If the standard scale of fines is amended, the level of the fixed penalty will automatically change.


22.16 This paragraph also gives the Department for Social Development a power to make an order amending the percentage referred to in paragraph 22.15 subject to an upper limit of 20%.  Such an order would require the formal ratification of the Assembly.     

Disclosure of information
22.17 Paragraph 5 of Schedule 1 sets out what, in the event of court proceedings, a district council may disclose about the offering of a fixed penalty notice.  In such circumstances, no reference may be made in court to the fact that a fixed penalty notice was offered or whether or not it was paid unless reference is first made by, or on behalf of, the trader. 
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Section 23 - Power to remove receptacles
          General
23.1 Section 23 permits a district council to remove receptacles used by a trader if, after trading on that day has ceased, the trader has not removed them.  The section also allows a council to charge for the storage of such receptacles and, ultimately, to dispose of them if they have not been claimed by the owner. 

When may receptacles be removed?
23.2 Under subsection (1), where a trader has not complied with the conditions of the licence regarding the removal of receptacles, the council may remove them to a place of storage.  This provision applies whether the trader is operating under a full-term licence or temporary licence.  A district council may also recover any costs associated with taking the items into storage and the costs of the storage.  


23.3 Subsection (2) requires that any charges levied by a district council to meet the costs of the removal and storage of receptacles must be paid by the licence holder before these items are returned. 


23.4 Subsection (3) clarifies that action to remove receptacles does not prevent a district council from taking other enforcement action.  The failure to remove receptacles to storage is a breach of the conditions of a licence and, therefore, a council may wish to consider revoking that licence (section 10) 
or instigate proceedings (section 21). 


23.5 Subsection (4) provides a council with further powers to dispose of receptacles if the licence holder does not claim them within 3 months from the date they were removed.  It is, however, important to note that the removal of the receptacles must have been because of a failure to remove them to a place of storage after trading had ceased on any day.  Where receptacles have been removed for any other reason, the provisions of subsection (4) will not apply.     Back to top
Section 24 - Employment of assistants
          General
24.1 Section 24 allows a street trader to employ anyone to assist in the running of the business, subject to certain age restrictions, and makes provisions clarifying the licence holder’s ultimate responsibility for the actions of any such assistant. 

Who may be employed as an assistant?
24.2 Subsection (1) permits the holder of a street trading licence to employ persons to assist in conducting the business.  The licence holder may leave that person in charge of the stall, vehicle, etc., and the assistant can continue trading without any further licence being required.  The right to employ assistants applies equally to holders of a full-term licence or a temporary licence.


24.3 Subsection (2) stipulates that the employment of assistants must comply with the provisions of Article 135(4) of the Children (Northern Ireland) Order 1995.  This Article places restrictions on the employment of children and paragraph (4) of that Article states that “no child shall engage in or be employed in street trading”.


24.4 In the Children (Northern Ireland) Order 1995, “child” means a person who is not over school leaving age and “school leaving age” is defined as meaning “the upper limit of compulsory school age” (see paragraph 8.3).  This is consistent with the provision of section 8(1) which provides that a licence must not be granted where the applicant is underage.

Responsibilities of licence holders and assistants 
24.5 Subsection (3) specifies that an assistant does not escape responsibility for failing to comply with the conditions of the licence by claiming to be an assistant.  Section 21 states that “any person” who contravenes the conditions of a street trading licence shall be guilty of an offence and this can include an assistant. 


24.6 However, subsection (3) also makes it clear that the licence holder continues to have an overriding responsibility for everything which takes place in the course of the business, whether or not trading is being carried out by an assistant. This means that a district council may revoke a licence or prosecute the licence holder even if the holder claims an assistant was responsible for the misdemeanour.   


24.7 Subsection (4) provides further clarification that absence from the place of trading does not remove the responsibility of the licence holder.  If the licence holder leaves the stall, any breach committed by an assistant may still be treated as a failure on the part of the licence holder and the assistant.
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